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Court of Appeals of the District of Columbia 


No. 5488. I 

i 

McKinley Memorial Baptist Church, a Corporation, 

Appellant, j 

vs. 

The American Workmen, a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 52839. 

McKinley Memorial Baptist Church, a Corporation, 

Plaintiff, j 

vs. 

The American Workmen, a Corporation; John B. Harrell 
and C. Albert White, Trustees and Individually; Adam 
A. Weschler, Auctioneer; Charles M. Nash, R. A. 
Humphries, Defendants. j 

United States of America, i 

I 

District of Columbia , ss: j 

| 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had in the above- 
entitled cause, to wit: 

1 Bill to Restrain Execution of Trustees 9 Deed . 

i 

Filed May 13, 1931. j 

In the Supreme Court of the District of Columbia. 

Equity. No. 52839. ! 

j 

McKinley Memorial Baptist Church, a Corporation, 

Plaintiff, 

vs. |' 

i 

The American Workmen, a Corporation; JdHN B. Harrell 
and C. Albert White, Trustees and Individually; Adam 
A. Weschler, Auctioneer; Charles M.j Nash, R. A. 
Humphries, Defendants. I 

Comes now the plaintiff, the McKinley Memorial Bap¬ 
tist Church, a corporation, and respectfully shows to this 
Honorable Court as follows: 

1—5488a I 
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1. That the said McKinley Memorial Baptist Church 
is an incorporated body, duly incorporated under the Laws 
of the District of Columbia, and brings this suit in its own 
right, through its trustees, duly authorized and empowered 
to act, and in keeping with the terms of a Resolution 
specifically directing the bringing of this cause of action. 

2. That the defendant, The American Workmen, is like¬ 
wise a local corporation and is sued in its capacity as the 
equitable and beneficial holder of the first deed of trust 
against the plaintiff’s property prior to the time of the 
grievances here complained of and made the subject of 
this litigation, as will hereinafter more fully appear. That 
the defendants, John B. Harrell and C. Albert White, are 
citizens of the United States and residents of the District 
of Columbia, and are sued in their capacity as trustees 

under the first deed of trust hereinbefore referred 
2 to and likewise in their individual capacities re¬ 
spectively under any and all such conditions as may 
show their actions to be ultra vires or of such character as 
to render them individually responsible. The defendant, 
Adam A. Weschler, is sued in his capacity as auctioneer 
and on account of his acts of commission and omission 
complained of hereinafter in said capacity. The defendant 
Charles M. Nash is a citizen of the United States and a 
resident of the District of Columbia and is sued in his in¬ 
dividual capacity and in such connection as his rights may 
appear as holder of the second deed of trust against the 
plaintiff’s property or as agent for an undisclosed holder 
of said trust. The defendant R. A. Humphries is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia, engaged in the real estate business in said City 
and District, and is sued in his capacity as purchaser at 
auction of the property of the plaintiff, or in any such 
representative capacity as this cause may develop that he 
has acted in. 

3. The plaintiff corporation sets forth that since 1914 
it has been the owner of the property at 4th and L Streets, 
N. W., City of Washington, District of Columbia, known 
as Lot 2 in Square 525, improved by a two-story brick 
building, in good physical condition, fitted with gas and 
electricity, and occupied by the plaintiff as a Church home. 
Plaintiff sets forth that from 1914 to the date of the 
grievances herein complained of, through great sacrifice 
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and due only to the Christian devotion and fortitude of a 
poor and struggling congregation, the plaintiff has built 
up an equity in the said property of between $10,000 and 
$15,000, which will be entirely swept away unless the relief 
be granted as hereinafter prayed. That the said property 
has an assessed valuation of $14,440; but has a 

3 valuation for church purposes of to j wit $20,000. 
That on to wit, April 6, 1927, the defendant, The 

American Workmen, a corporation, referred to in its 
Articles of Incorporation as a fraternal beneficial associa¬ 
tion with ritualistic form of work, and operated for the 
sole benefit of its members and their beneficiaries and not 
for profit, placed a first trust loan against the plaintiff’s 
property in the sum of Fifty-five Hundred Dollars ($5500), 
said loan to run for a period of three (3) years and to bear 
interest at the rate of six percent (6%) per annum, to be 
secured by a first deed of trust, naming the defendants, 
John B. Harrell and C. Albert White, as trustees. 

4. Plaintiff sets forth that the interest on the said loan, 
provided to be paid semi-annually, though not always paid 
at the time provided nor in strict accord with the tenor of 
the note and trust as to the amount of the installments, 
was nevertheless always paid and at the time of the griev¬ 
ances complained of there was no arrearage of interest, 
except the one (1) installment of semi-annual interest 
hereinafter more fully referred to and explained. Plain¬ 
tiff sets forth in this regard that prior to the time of the 
maturity of the entire note, to wit, April, 1930, the plaintiff 
undertook, through its duly authorized agent, to have the 
defendant, The American Workmen, to renew the loan; 
and whereas this was not done the defendant company, 
through its agent agreed with the agent of the plaintiff 
that the loan would be allowed to run until such time as 
notice was given to the contrary, and that so long as the 
interest was properly paid that there would be no difficulty 
as the defendant company had no desire to foreclose nor 
any necessity so to do as the agent represented that they 
had more than two million dollars in assets-and had noth¬ 
ing to do with the money but to put it out ion investment 
for the interest return which it might yield. And 

4 thereafter, the said American Workmen accepted 
the items of interest due in April, 1930, and the next 

semi-annual interest due in October, 1930. j The plaintiff 
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made arrangements through one Mortimer M. Harris, 
just prior to the time of the maturing of another semi¬ 
annual interest, that is, in April, 1931, to pay the said in¬ 
terest ; and were later advised that the defendant company, 
the said American Workmen, refused to accept this inter¬ 
est, but vrere taking the position that the entire indebted¬ 
ness, that is, the Fifty-five Hundred Dollars ($5500.00), 
with interest, would have to be paid. The plaintiffs were 
not apprised of this position on the part of the said de¬ 
fendant company until a few days prior to the date that 
the said property was offered for sale. The defendant, 
John B. Harrell, whom the plaintiff is advised is the Presi¬ 
dent of the defendant company, after the time that the 
property had been advertised for sale, upon being re¬ 
quested so to do or rather being importuned to allow some 
concession to the plaintiff corporation, agreed that if the 
plaintiff paid to the defendant company before the time 
that the sale was scheduled the sum of Five Hundred Dol¬ 
lars ($500.00) that the sale would be stopped and the mat¬ 
ter allowed to remain in status; thus causing the plaintiff 
to make no effort to secure a loan to pay off the entire 
indebtedness evidenced by the first trust, which it could 
have and would have done had it not relied upon this agree¬ 
ment and accordingly bent its efforts within the short time 
allowed to raise the Five Hundred Dollars ($500.00). The 
plaintiff states that through the good offices of persons 
sympathetically inclined, within the time allotted and a 
few hours before the time set for the sale the plaintiff ob¬ 
tained the said Five Hundred Dollars ($500.00), but upon 
offering the said defendant Harrell the said amount, part 
in cash and part in checks, the defendant Harrell refused 
same, stating that he would not accept the checks 
5 unless they were certified, and this in spite of the 
fact that the checks were from persons whose finan¬ 
cial standing could not be questioned and from institutions 
in the same category; two (2) of the checks being given 
by the Commercial National Bank, one (1) by Editor 
Theodore W. Noyes, of the Washington Star, one (1) by 
Honorable Wade H. Ellis, former Attorney-General of 
Ohio, one (1) by Mr. W. W. Everetts, of Woodward and 
Lothrops, and one (1) by the New York Avenue Presby¬ 
terian Church. But in spite of the fact that the checks, 
as here indicated and cash to make up the Five Hundred 
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Dollars ($500.00) were tendered to the said defendant 
Harrell, all of the facts in connection therewith being 
known to the said Harrell, he did refuse to accept same. 
And the plaintiff avers, upon its advice and belief that the 
reason for the said refusal was that the said defendant 
company, through its agents, had at the time entered into 
negotiations of sale of the property with an outside pur¬ 
chaser, and consequently the agreement with the plain¬ 
tiff corporation was broken; the said defendant Harrell 
knowing at the time of the refusal to accept the checks 
unless same were certified that it was physically impos¬ 
sible to get that done before the banks closed ior to get the 
cash on the said amounts before the time of the sale. 


5. As before set forth the plaintiff corporation alleges 
that the defendant Harrell designedly, fraudulently, and 
to the detriment of the plaintiff corporation, did agree that 
the said sale would be held up if the Five Hundred Dollars 
($500.00) were paid prior to the time of the sale for the 
express purpose of having the said plaintiff corporation 
unprepared to protect its interests at the time of the sale, 
and this end was accomplished; the promise of the said 


defendant Harrell having been made in his capacity as the 
agent and representative of the defendant coinpany. As a 
further evidence of the scheme entered into to im- 
6 press the plaintiff that the promise of the defendant 
Harrell would be kept and the property would not 
be sold upon the conditions indicated no sign was placed 


upon the property until shortly before the sale began, the 


flag being put out about one (1) hour before the sale; the 


result being that there were but few persons at the sale, 
there being but little participation in the bidding; and the 
property being knocked down to the defendant Humphries, 
under conditions which the plaintiff believes and avers 
vitiate the alleged sale; and all being a paijt of a scheme 
to which all the defendants were parties to unlawfully de¬ 
prive the plaintiff of its property. The plaintiff further 
sets forth in this regard that the defendant, Harrell, al¬ 


though a trustee under the terms of the trust under which 
sale was being had, did not appear at the sale, set for 
May 5, 1931, at 4 p. m., for the express purpose, the plain¬ 
tiff avers, of rendering himself unavailable j for the carry¬ 
ing out of the terms of the agreement which he had made 
and which he had practically repudiated by the failure to 
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accept the checks hereinbefore referred to. The plaintiff 
avers that its pastor, Stephen G. Lamkins, was present at 
the time of the alleged >sale and did participate in the 
bidding; and avers that the property ought properly to 
have been conveyed to the said Lamkins at the time of the 
auction sale and would have been so conveyed but for the 
conspiracy entered into between the parties defendant to 
defeat the rights of the plaintiff and to have the property 
bought in at a figure sufficient to protect the first and sec¬ 
ond trust holders, and not sufficient to protect the said 
Stephen G. Lamkins, himself as the assignee of one Joseph 
S. Heyward being the holder of a third trust against the 
property in the sum of Fifteen Hundred Dollars ($1500.00). 
As an evidence of the unlawful conducting of the said 
auction sale and in furtherance of the said conspiracy, the 
auctioneer refused to accept a bid of Eight Thou- 
7 sand Dollars ($8000.00) from the said Stephen G. 

Lamkins with the statement that the bid was too 
high and out of proportion with the increases being offered 
in the bidding. The said auctioneer, named herein as one 
of the defendants, having then acknowledged a bid of the 
said Stephen G. Lamkins in the sum of Seventy-eight 
Hundred Dollars ($7800.00), before the third and last call 
on said bid was made, refused to allow the said Lamkins 
to withdraw the bid in favor of the next bidder, the said 
auctioneer having insisted that the said Lamkins should 
stand by his bid. The said Lamkins thereupon tendered 
him a check for the said Five Hundred Dollars ($500.00) 

' required as deposit at the sale; this the auctioneer refused, 
insisting that the amount be paid in cash or that a certified 
check be given. The said Lamkins not having sufficient 
cash and as the sale took place at or about the scheduled 
hour of 4 p. m. the question of securing certified checks 
was not to be considered, the auctioneer again opened the 
bidding and the property was sold to the defendant 
Humphries at the reduced figure of Seventy-two Hundred 
Dollars ($7200.00), which figure is absolutely confiscatory 
and destroys all the plaintiff’s equity in the said property, 
which seemed the avowed purpose of the conspiring defend¬ 
ants. As an evidence of the discrepancy between value and 
price it is further set forth by the plaintiff that a day 
or two prior to the sale negotiations were being had 
through the office of George W. Linkins involving a trade 
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of equities of this church property and the church property 
of the Epiphany Chapel Building on a price basis of 
Seventeen Thousand Dollars ($17000) for the said McKin¬ 
ley Memorial Baptist Church property. Further with re¬ 
gard to the said auction sale the plaintiff sets forth upon 
its advice and belief that the custom at auction sales is for 
the deposit to be paid by check and there was nothing 
about the advertisement of this property which in- 
8 dicated any difference between it and any other 
auction sale and plaintiff avers that the tender of 
the check by tha. said Lamkins was in strict accordance 
with the requirement of the notice of sale. Plaintiff fur¬ 
ther states that in spite of the requirement of cash or cer¬ 
tified check made upon the said Lamkins at the time of 
the said auction sale, that no such requirement was made 
of the defendant Humphries; and the plaintiff avers that 
the defendant Humphries did not give either cash or a 
certified check as a deposit, the failure of doing same being 
the only reason given by the auctioneer for not recognizing 
the said Lamkins as the purchaser of the property. And 
the plaintiff states in this regard, upon its information 
and belief, that the said purchaser is now attempting by 
the placing of a loan against the property t6 comply with 
the terms of sale, for the purpose, as before indicated, of 
speculating with the property of the plaintiff and selling 
at a much increased price to the purchasers already ob¬ 
tained or treated with prior to the time 6f the alleged 
auction sale. And the plaintiff states that! the action of 
the auctioneer was directed and controlled by the defend¬ 
ant C. Albert White, the trustee who attended the sale in 
his capacity as agent and trustee for the djefendant com¬ 
pany; all of which was in furtherance of the conspiracy 
to deprive the plaintiff corporation of its property. 

6. Plaintiff sets forth that aside from the first trust 
hereinbefore referred to under which the alleged auction 
sale was had that there was also a balance due on a second 
trust dated July 5, 1929, in the original amount of Twelve 
Hundred Dollars ($1200.00), payable at the rate of Twenty- 
five Dollars ($25.00) per month, which at the time of the 
auction sale had been reduced to a figure bf to wit Nine 
Hundred and Forty-six Dollars ($946.00), on which there 
were no overdue /installment payments dhe, which was 
owned by the defendant Nash or his undisclosed principal, 
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and which less than ninety (90) days prior to the 

9 sale the said Nash had offered to accept Five Hun¬ 
dred Dollars ($500.00) cash for, provided same were 

paid by March 1, 1931. Plaintiff avers that the defendant 
Nash was advised of the fact that the first trust holders 
were negotiating with prospective purchasers prior to the 
time of the auction sale and states that this said defendant 
did collude and conspire with the other defendants in view 
of this circumstance in order that a figure might be ob¬ 
tained at the alleged auction sale of sufficient size to pay 
the full amount of the second trust note, for which note 
this defendant, as the plaintiff is advised, paid only $350.00. 

7. Plaintiff further states that it has a commitment of 
Fifty-five Hundred and Fifty Dollars ($5500.00) as a first 
trust on said property which is sufficient to pay the prin¬ 
cipal sum of the first trust. Plaintiff holds itself ready to 
pay the interest and the legitimate expenses incident to 
the auction sale. Plaintiff likewise agrees to make current 
the second trust installment note. 

The premises considered, plaintiff respectfully prays: 

1. That process issue out of this Honorable Court re¬ 
quiring the defendants, and each of them, to answer the 
exigencies of this Bill of Complaint. That Rules to Show 
Cause, pendente lite, be allowed as against the respective 
defendants. 

2. That the auction sale of the property of the plaintiff, 
referred to as Part of Original lot numbered Two (2) in 
Square numbered Five Hundred and Twenty-five (525) be 
declared null and void and that no conveyancing be allowed 
thereunder. 

3. That the Trustees be restrained from executing a 
Trustees’ Deed conveying the said property to the pur¬ 
ported purchaser at said auction sale, the defendant R. A. 
Humphries, pendente lite, and permanently thereafter. 

4. That the said defendant, R. A. Humphries, be re¬ 

strained from accepting any deed to the said prop- 

10 ertv from the said trustees, C. Albert White and 
John B. Harrell, pendente lite, and permanently 

thereafter. 

5. That the auctioneer, the said Adam A. Weschler be 
restrained from consummating the purported auction sale 
and be required to return to the said purchaser the sum, 
if any, received from him as a deposit. 
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6. That the defendant, the said American Workmen be 
required to accept the amount to which the^ are justly 
entitled under the terms of the aforementioned first trust. 

7. That the defendant Nash, the holder of the second 
trust, be required to do any and all things necessary for the 
accomplishment of the prayers hereinbefore set forth, in¬ 
cluding the lifting, if same be necessary, of the said second 
trust for the placing of another first trust, sp long as the 
amount of the said first trust be not in excess of the trust 
now existing against the said property as a first trust. 

8. For such other and further relief as the nature of the 

case may require and to this Honorable Court may seem 
just and proper. j 

McKinley memorial j baptist 

CHURCH, ! 

By STEPHEN G. LAMKINS,; 

GEORGE PANKEY, 

JULIUS MANNING, 

Trustees. 

PERKY W. HOWARD, 

GEORGE E. C. HAYES, j 

Attorneys for Plaintiff . 


District of Columbia, ss: j 

We, the undersigned, Trustees of the McKinley Me¬ 
morial Baptist Church, being first duly sworn, according 
to law, on oath, depose and say that we are the duly elected 
and qualified Trustees of the said McKihley Memorial 
Baptist Church and are specifically authorized to bring 
this suit on behalf of the said Church by reason of a 
11 Resolution of the said Board of Trustees; and we, 
and each of us, having read and being fully ac¬ 
quainted with the matters and things set fqrth in the Bill 
of Complaint subscribed by us in our said capacity as 
Trustees, do aver that the things set forth as upon our 
personal knowledge are true, and those things set forth as 
upon information and belief, we believe to he true. 


STEPHEN G. 
GEORGE PAN 


LAMKINS. 

KEY. 


JULIUS MANNING. 


2—54 88a 






10 


MCKINLEY MEMORIAL BAPTIST CHURCH VS. 


Subscribed and sworn to before me this 12 day of May, 
1931. 

GEORGE E. McCANN, [seal.] 
Notary Public , D. C. 

Affidavit of Stephen G. Lamkins in Support of Bill and of 

Temporary Restraining Order. 


Filed May 13, 1931. 


District of Columbia, ss: 

I, Stephen G. Lamkins, being first duly sworn, according 
to law, on oath, depose and say: that I am the Pastor of 
the McKinley Memorial Baptist Church and have full and 
complete knowledge of the matters and things set forth in 
the Bill of Complaint and I am further in possession of 
facts that make me know that immediate and irreparable 
injury, loss, and damage will result to the plaintiff before 
notice can bk served and a hearing had thereon unless a 
Temporary Restraining Order be allowed in this cause. 
The relief sought by the said Restraining Order is that the 
Trustees under a deed of trust under which an auction sale 
has been had be restrained from executing a Trustees’ 
Deed conveying the property in question, the church prop¬ 
erty of the plaintiff, to the purchaser at the said 
12 auction sale; and I have personal knowledge of the 
fact that the purchaser is even now negotiating for 
a loan on the property and if title be vested in him the in¬ 
terests of innocent people will become involved, upon which 
moneys are likely to pass thus jeopardizing the rights of 
the plaintiff for the relief sought, to which it is justly en¬ 
titled. I do further aver, of my personal knowledge that 
negotiations are being had by the purchaser at the said 
auction sale to sell the property to another church congre¬ 
gation, and unless restrained, steps will be taken which 
will entirely demoralize the plaintiff organization, and 
these steps are imminent as the prospective purchasers are 
already alleging themselves as the owners of the property 
to the great immediate injury, damage, and loss to the 
plaintiff. 


STEPHEN G. LAMKINS. 
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Subscribed and sworn to before me this 13th day of 
May, 1931. 

[seal.] SAMUEL E. LACY, 

Notary Public , D . C. 

Memoranda . 

May 13, 1931.—Motion for Injunction pendeUte life filed. 

Temporary restraining order filed. 

May 14, 1931.—Bond ($1,000.00) Injunction approved 
and filed. 

13 Answer of R. A . Humphries . j 

| 

Filed May 19, 1931. 

• * * * • • ' • 

i 

i 

The Answer of R. A. Humphries to the Bill of Complaint 
of McKinley Memorial Baptist Church, filed in the above 
entitled cause, says that said Bill of Complaint does not 
allege sufficient facts to constitute a valid cakise of action 
in Equity or to entitle the plaintiff to the relief prayed. 

Reserving and saving all manner of exceptions by reason 
of the insufficiencies of said Bill, this defendant further 
says: j 

1. This defendant is without knowledge as to the truth 
of the allegations contained in the first paragraph of the 
said Bill of Complaint, and if the same are material calls 
for strict proof thereof. 

2. This defendant admits that he is a citizen, of the United 

States, but avers that he is a resident of the State of Mary¬ 
land and not of the District of Columbia as alleged in the 
second paragraph of said Bill of Complaint; he also admits 
that he is engaged in the real estate business in the District 
of Columbia, and admits that he is the purchaser, at public 
auction, of the property involved in these proceedings; this 
answering defendant is without knowledge of the truth of 
the remaining allegations contained in said! second para¬ 
graph of said Bill of Complaint, but is of the opinion that 
the defendants, John B. Harrell and C. Albert White are 
citizens of the United States and residents of the District 
of Columbia. j 

3. This defendant is without knowledge as tjo the previous 
ownership of the property involved herein as! alleged in the 

I 

i 
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third paragraph of said Bill of Complaint. He is without 
knowledge as to the value of the plaintiff’s equity in 

14 said property. He admits that said property is as¬ 
sessed for the purposes of taxation at Fourteen Thou¬ 
sand Four Hundred and Forty ($14,440.00) Dollars, but 
denies that it has a valuation for church purposes, or any 
other purpose, of Twenty Thousand ($20,000.00) Dollars; 
that said property is of such a nature that its value is very 
uncertain; that being church property there is practically 
no market for the same. He does not know of his own 
knowledge, but is informed and believes that the allegations 
contained in the third paragraph of said Bill of Complaint 
relative to the placing of a trust on said property in 1927 
by the defendant, The American Workmen, for Fifty-five 
Hundred ($5500.00) Dollars, payable in three (3) years, 
with interest at six (6%) per cent is correct. 

4. This defendant is without knowledge as to the truth 
of the allegations contained in the fourth paragraph of said 
Bill of Complaint, and if the same are material calls for 
strict proof thereof. This defendant denies the intimation 
contained in said fourth paragraph of said Bill of Com¬ 
plaint to the effect that the defendant Company, through its 
agent, had at the time, entered into negotiations for the sale 
of the property with this defendant; this answering de¬ 
fendant avers that he had no communications whatsoever 
with any of the other defendants previous to the sale, and 
his first knowledge that the sale would take place was ob¬ 
tained through the advertisement in the daily newspaper. 

5. This defendant denies the truth of the allegations con¬ 
tained in the fifth paragraph of said Bill of Complaint to 
the effect that there were but few persons present at the 
sale of the property herein, and avers the fact to be that 
there were about fifty (50) or sixty (60) persons present 
at the said sale. This defendant admits that one Stephen 
G. Lamkins was present at the sale, and did participate in 
the bidding, but denies that the property ought properly 

have been conveyed to the said Lamkins, and denies 

15 that there was any conspiracy entered into between 
the defendants to said Bill to defeat the rights of 

the plaintiff. This answering defendant denies that the 
auctioneer refused to accept a bid of Eight Thousand 
($8000.00) Dollars from the said Stephen G. Lamkins, with 
the statement that the bid was too high and out of propor- 
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tion with the increases offered at the bidding, but avers the 
facts to be that at one time in the bidding the bid of said 
Stephen G. Lamkins was Seventy-eight Hundred ($7800.00) 
Dollars, and in confusion, before a higher bid had been 
made by anyone else, the said Lamkins raised his own bid 
to Eight Thousand ($8,000.00) Dollars, and tjie auctioneer 
merely called the said Lamkins ’ attention to j the fact that 
his previous bid of Seventy-eight Hundred ($7800.00) Dol¬ 
lars was the highest bid that had been made, j This answer¬ 
ing defendant denies the truth of the allegations contained 
in said fifth paragraph of said Bill of Coniplaint to the 
effect that the auctioneer having acknowledged the bid of 
the said Stephen G. Lamkins, in the sum of ;Seventy-eight 
Hundred ($7800.00) Dollars, before the third and last call 
on said bid was made, refused to allow the said Lamkins to 
withdraw the bid in favor of the next bidder,; but avers the 
fact to be that said property had actually been knocked 
down and sold to the said Lamkins for Seventy-eight Hun¬ 
dred ($7800.00) Dollars, and thereafter the said Lamkins 
endeavored to withdraw from said purchasq, and insisted 
that the auctioneer allow the property to be spld to the next 
highest bidder, which the auctioneer refused to do. This 
answering defendant denies the truth of the allegations 
contained in the said fifth paragraph of the said Bill of Com¬ 
plaint to the effect that the said Lamkins tendered the auc¬ 
tioneer a check for Five Hundred ($500.00) Dollars, being 
the deposit required according to the terms of sale, and 
that the auctioneer refused this check, insisting that the 
amount be paid in cash or that a certified check be 
16 given, but avers the fact to be that the said Lamkins 
refused to complete his bid, and offered no deposit 
whatever, and thereupon the auctioneer aghin offered the 
property for sale, and the same was sold to; this defendant 
for the sum of Seventy-two Hundred ($7200.00) Dollars. 
This defendant denies that it is customary at auction sales 
for the deposit to be paid by check, but aveijs the fact to be 
that in this particular instance, the auctioneer, before offer¬ 
ing said property for sale, announced that the deposit would 
be required to be either a certified check oir cash, and the 
said Lamkins was present at the time, ancl well knew, or 
should have known, this fact. This answering defendant 
denies the truth of the allegations contained in the fifth para¬ 
graph to said Bill of Complaint to the effect that this defend- 
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ant was not required to give either a certified check or cash, 
and that the failure of the auctioneer to recognize the said 
Lamkins as a purchaser of said property was due to his 
inability to furnish either a certified check or cash for the 
deposit, but avers the fact to be that the auctioneer did not 
refuse to accept the bid of the said Lamkins, but to the con¬ 
trary the said Lamkins withdrew his bid. This defendant 
admits that he has negotiated a loan upon this property 
which he intends to use as a part of the purchase price for 
the same. This defendant most strenuously denies that any 
act upon his part was in furtherance of a conspiracy to 
deprive the plaintiff corporation of the property. This de¬ 
fendant is without knowledge as to the truth of all of the 
other allegations contained in said fifth paragraph of said 
Bill of Complaint, and if the same are material calls for 
strict proof thereof. 

6. This defendant is without knowledge of the truth of 
the allegations set forth in the sixth paragraph of said Bill 
of Complaint, and if the same are material calls for strict 
proof thereof. 

17 7. This answering defendant is without knowledge 

of the truth of the allegations contained in the 
seventh paragraph of said Bill of Complaint, and if the 
same are material calls for strict proof thereof. 

Further answering said Bill of Complaint, this defendant 
says: that he knows nothing whatsoever about the truth of 
the allegations contained in said Bill of Complaint, with the 
exception of those which he has specifically admitted or 
denied; that 1 he knew nothing whatever about the circum¬ 
stances leading up to said sale; that his first knowledge that 
said property was to be sold at auction vras acquired by 
seeing an ad in a Washington newspaper; that he had no 
communications whatsoever with any of the other defend¬ 
ants to this Bill, previous to his attendance at said sale; 
that said sale was conducted in a proper and legal manner, 
and that he was the purchaser of the said property as the 
highest bidder therefor, at the sum of Seventy-two Hun¬ 
dred ($7200.00) Dollars, and he is now, and always has been 
ready, willing and able to comply with the terms of sale, 
and prays that said bill be dismissed, and that he be allowed 
his reasonable costs in this behalf incurred. 

R. A. HUMPHRIES. 
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District of Columbia, To wit: 

I do solemnly swear that I have read the foregoing 
Answer by me subscribed and know the contents thereof; 
that the matters and things therein set forth as upon per¬ 
sonal knowledge are true, and those upon information and 
belief, I believe to be true. 

ROBERT A. HUMPHRIES. 

i 

18 Subscribed and sworn to before me this 18th day 
of May, A. D. 1931. 

[seal.] JOHN R. FLETCHER, 

Notary Public , D. C. 

CHAPIN B. BAUMAN, j 

Attorney for Defendant R. A. Humphries. 


Affidavit of Hyman Sachs, j 

* • * * # • 

District of Columbia, To wit: j 




Hyman Sachs, being first duly sworn according to law 
upon oath, deposes and says: That he is associated in the 
real estate business with R. A. Humphries, one of the de¬ 
fendants to the foregoing Bill of Complaint, and was 
present at the auction sale involved herein; that he has 
read the Answer of the said defendant, R. A. Humphries, 
and all of the matters and things set forth in said answer 
relative to said auction sale are true and correct; that there 
were between fifty (50) and sixty (60) persons present at 
said sale; that there was spirited bidding, at least four (4) 
persons bidding on the same; that the property was first 
knocked down to one Stephen G. Lamkins for the sum of 
Seventy-eight Hundred ($7800.00) Dollars; that thereafter 
the said Lamkins withdrew his bid of Seventy-eight Hun¬ 
dred ($7800.00) Dollars, and the auctioneer immediately 
offered the property for sale again, and it 'fus sold to the 
said defendant, R. A. Humphries, for the sum of Seventy- 
two Hundred ($7200.00) Dollars; this affiant!denies that the 
said Lamkins ever tendered a check or cash for the deposit 
of Five Hundred ($500.00) Dollars; that at one time dur¬ 
ing the said sale the said Lamkins was the highest bidder 
for the said property at the sum of Seventy-eight 
19 Hundred ($7800.00) Dollars, and before anyone had 
overbid him in his excitement he raised his own bid 


i 


l 
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to Eight Thousand ($8000.00) Dollars; that the auctioneer 
did not refuse to accept the bid of Eight Thousand 
($8000.00) Dollars, but merely called the said Lamkins* 
attention to the fact that his previous bid of Seventy-eight 
Hundred ($7800.00) Dollars was the highest bid at that 
point; that said sale was conducted in a fair and proper 
manner in every respect. 

HYMAN SACHS. 

Subscribed and sworn to before me this 18th day of 
May, A. D. 1931. 

[seal.] ! JOHN R. FLETCHER, 

Notary Public , B. C. 

Answer of the Defendant Adam A. Weschler. 

Filed May 26, 1931. 

• ••*•** 

Comes now the defendant, Adam A. Weschler, and for 
answer to the bill of complaint filed herein says: 

1. That he is advised that the allegations in Paragraph 
1 of said bill of complaint do not apply to him, and that 
he, therefore, is not required to answer the same. 

2. That he admits that he is an auctioneer, but says that 
in connection with the matters and things complained of by 
the plaintiff, and whatever was done by your defendant, as 
wfill more fully and at large appear herein, he was acting 
for and on behalf of Adam A. Weschler & Son, Incor¬ 
porated, a corporation organized under the laws of the 
State of Delaware with its principal place of business in 
the District of Columbia, and was not acting in his indi¬ 
vidual capacity; that your defendant is the presi- 

20 dent of said corporation, and was acting in the 
premises for it, by its authority. 

3. That your defendant is advised that the allegations 
in Paragraph 3 have no relation to any actions or conduct 
on his part, and he is, therefore, not required to answer 
the same. 

4. That your defendant is advised that the allegations 
in Paragraph 4 do not relate to him, and as he has no 
knowledge concerning the same, he is not required to 
answer. 
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5. Answering Paragraph 5, insofar as the same relates 
to the conduct of your defendant, acting as aforesaid on 
behalf of Adam A. Weschler & Son, Incorporated, a cor¬ 
poration, your defendant says that the iaid Adam A. 
Weschler & Son were employed by the djefendant trus¬ 
tees, White and Harrell, to act as auctioneer in the sale 
of the property involved herein; your defendant admits 
that no sign was placed upon the property until shortly 
before the sale began, and that the flag was mot put up until 
shortly before said sale, for the reason thdt your defend¬ 
ant was approached sometime before the sale by Stephen 
G-. Lamkins, who represented to your defendant that he 
was the pastor of the church named as plaintiff herein, and 
who further stated that he was going to make an adjust¬ 
ment of the matter and thereby avoid a j public auction 
sale; that it would be most embarrassing to him as pastor 
of the church, and to the members of the Congregation, if 
the property were placarded, or if a sign were put up, or if 
a flag were put up in front of the church; that your de¬ 
fendant, upon said representations, agreed not to put a 
sign or a flag on said property until the said pastor of the 
church made every possible effort to compromise or adjust 
the matter in order to avoid a sale, and did not put said 
flag or sign up until shortly before the sale, all at the ear¬ 
nest solicitation of the said pastor of the church; that your 
defendant also agreed with the pastor that ,if the sale were 
not held he would not charge anyj commission or 
21 other compensation for services. 

Further answering said Paragraph 5 your defend¬ 
ant says that there was a very good crowd I at the sale, and 
there were four active bidders. 

That your defendant was not a party to any scheme or 
agreement to conduct the auction sale in other than a 
legitimate and lawful way; that neither he, nor the cor¬ 
poration for which he was acting, ever hhd, or now has, 
any interest in the property herein involved other than as 
auctioneers to cry the sale; that your defendant admits 
that Stephen G-. Lamkins, pastor of the church, was pres¬ 
ent at the time of the sale and participated in the bidding; 
that your defendant did not refuse to accept the bid made 
by the said Lamkins as alleged in the bill of complaint 

3—5488a j 
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when said Lamkins is stated to have bid $8,000.00, but see¬ 
ing that the said Lamkins was in a highly nervous and 
excited condition, and the previous bid having been some¬ 
where between $7200.00 and $7300.00, your defendant 
stopped the sale and asked said Lamkins if his bid of “8” 
meant $8,000.00, and whether he understood that the pre¬ 
vious bid had been between $7200.00 and $7300.00, where¬ 
upon the said Lamkins bid again in a figure slightly above 
the previous bid; that the bidding continued from that 
point, and the property was finally knocked down to the 
said Lamkins for $7,800.00; that your defendant did not, 
and would not, permit the said Lamkins to withdraw his 
bid in favor of the next highest bidder, but announced that 
the property had been sold to Lamkins; that your defend¬ 
ant then asked said Lamkins for the required deposit, and 
was asked if he would accept a check in payment thereof, 
although no check was actually tendered, and that your 
defendant answered that the cheek would have to be certi¬ 
fied, and the said Lamkins then announced that he was 
unable to present either cash or a certified check; that 
your defendant, acting upon the instructions of the 
22 trustees, one of whom was present at the sale, 
namely, C. Albert White, again cried the property 
for sale, and it was sold to the defendant Humphries for 
$7,200.00, he being the highest bidder therefor; that the 
said Humphries presented your defendant with an uncer¬ 
tified check for the deposit, and was instructed by the de¬ 
fendant White to accept the same; that your defendant 
immediately indorsed said check to the defendant trustees 
and immediately surrendered the same to the defendant 
White, no part of the proceeds of said check having come 
into your defendant’s hands; that your defendant an¬ 
nounced at the beginning of the sale that a deposit would 
be required from the purchaser, either in the form of a 
certified check, or in cash. 

6. That your defendant has no knowledge or informa¬ 
tion as to the allegations contained in Paragraph 6, and 
can, therefore, neither admit nor deny the same. 

7. That your defendant has no knowledge or informa¬ 
tion as to the allegations contained in Paragraph 7, and 
can, therefore, neither admit nor deny the same. 

8. Answering generally the bill of complaint your de- 
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fendant denies that he entered into any agreement, ex¬ 
pressed or implied, directly or indirectly, with any person 
or corporation, in connection with the conduct of the sale 
of the property referred to in the bill of complaint, except 
with the pastor of the plaintiff church in relation to the 
withholding of the placing of a sign and flag ion the prop¬ 
erty; that your defendant was acting in all respects as 
agent for Adam A. Weschler & Son, Incorporated, a cor¬ 
poration, receiving instructions from the trustees, named 
as defendants herein. 

Wherefore, having fully answered, your defendant prays 
that he may be hence dismissed with his proper costs. 

ADAM A. WESCHLER. 

DARE, DARR & ESPEY, 

By SEFTON DARR, 

Attorneys for Defendant Adam A. Weschler. 

i 

l 

23 District of Columbia, ss: 

i 

Adam A. Weschler, being first duly sworn, according 
to law, on oath deposes and says: that he j has read the 
foregoing answer by him subscribed, and knows the con¬ 
tents thereof; that the matters and things therein stated 
upon personal knowledge are true, and those stated upon 
information and belief, he believes to be true. 

ADAM A. WjESCHLER. 

Subscribed and sworn to before me thi$ 26th day of 
May, 1931. 

(seal.) GEORGE E. MONK, 

Notary Public , D. C . 

Answer of Defendants the American Workmen , John B. 

Harrell , and C. Albert White, 

i 

Filed May 27, 1931. | 


Reserving and saving all manner of exceptions by rea¬ 
son of the many insufficiencies of said bill filed herein, 
these defendants, answering, say: 

1. These defendants admit the allegations of the first 
paragraph, except the allegation as to the resolutions 


i 
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authorizing this suit, of which they have no knowledge 
and, if material, demand proof thereof. 

2. The defendants admit the allegations of the second 
paragraph of the bill as far as the same are material. 

3. The defendants are without knowledge of the truth 
of the allegations contained in the first part of paragraph 
three, and, if material, call for strict proof thereof. The 

defendants admit the allegations of the concluding 
24 part of paragraph three as to the placing of a first 
deed of trust loan of $5,500.00 on the property of 
the plaintiff corporation located at Fourth and L Streets, 
Northwest, Washington, D. C., and that the said John B. 
Harrell and C. Albert White are named as trustees in the 
said deed of trust. 

4. The defendants deny the allegations of the first part 
of paragraph four and aver that the facts as to the mat¬ 
ters therein stated are as follows. 

a. The said loan of $5,500.00 to the plaintiff corporation 
was made on April 5, 1927, for a period of three years. 
The interest payments on same were never satisfactory, 
as appears by a statement of the said loan from the books 
of the American Workmen, a copy of which said statement 
is hereto annexed and marked Exhibit A No. 1, and asked 
to be read as part of this answer. 

b. That on March 11, 1930, the defendant corporation 
addressed a letter to the Trustees of the plaintiff corpora¬ 
tion notifying them that said loan would mature on the 
following April 5, 1930, and stating also that it would not 
renew the loan and desired payment at maturity. Said 
letter was sent by registered mail, a carbon copy of which 
is hereunto annexed marked Exhibit A No. 2, and asked 
to be read as part of this answer. 

c. The defendants further aver that on May 15, 1930, 
the Bev. Stephen G. Lamkins, chairman of the Board of 
Trustees of the said plaintiff corporation, was called upon 
by the defendant corporation by another communication 
to pay the overdue premium on the insurance covering the 
said loan; and again advising him that the loan was over¬ 
due since April 5, 1930, and threatening foreclosure. A 
carbon copy of said letter is hereto attached marked 
Exhibit A No. 3, and asked to be read as part of the 
answer. 
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25 d. Defendants further aver that the plaintiff cor¬ 
poration failed to pay the semi-annual interest due 
on October 5, 1930, and that the defendant corporation 
waited patiently until January 30,1931, on which said date 
it was forced to advertise the said property of the plaintiff 
corporation for sale at public auction under the provisions 
of the deed of trust securing the same. The Said defend¬ 
ant corporation further avers that, at the request of Wade 


H. Ellis, Esq., and on the express promise |of the said 
Ellis, that if the said advertisement was withdrawn and the 
said plaintiff corporation given thirty or sixty days to re¬ 
finance, the said loan would be paid off in full. Acting 
upon the said representation of the said Ellis, said de¬ 
fendant corporation thereupon caused the said advertise¬ 
ment to be withdrawn, the defendant Trustees waiving 
their commission and the auctioneer his fee. A copy of the 
said advertisement being hereunto annexed marked Ex¬ 
hibit A No. 4 and asked to be read as part of this answer. 
On February 7, 1931, the sum of $165.00 was paid by the 
said Ellis on account of the interest (due October 5, 1930). 
Further answering, the said defendant corporation avers 
that plaintiff corporation and the said Wade H. Ellis 
failed to carry out the promise to pay off the said loan 
within the time requested, as above stated; and, after many 
efforts to get the plaintiff corporation to liquidate the loan, 
the defendant corporation was finally forced,; on April 24, 
1931, again to advertise the said property fof sale at pub¬ 
lic auction on May 5, 1931. The loan being at said last 
mentioned date in arrear over one year, and the interest 
overdue six months. j 

e. Answering the latter part of said paragraph, the 
defendant corporation denies that in April, 1931, it re¬ 
fused to take an interest payment, but it avers that it did 
insist upon the payment of the loan; and thait the plaintiff 

corporation was fully advised of this position of 
26 the defendant corporation since March, 1930, at 

which time the said registered letters were sent to 
the Trustees of the plaintiff corporation, as hereinbefore 
stated. 

f. Further answering, the defendant, Jofyn B. Harrell, 
denies that the plaintiff corporation, through any person 
whatsoever, offered him $500.00, and that he refused to 
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accept the same or that he stated at any time that the sale 
would be stopped if $500.00 was paid; and the said de¬ 
fendant, John B. Harrell, further says that on the day 
before the last mentioned sale one, Robert C. Evans, rep¬ 
resenting chairman of the Board of Trustees of the said 
plaintiff corporation, came to his office with a number of 
checks for small amounts, aggregating, to said Harrell’s 
belief, not more than $200.00 or $250.00, and that he did 
refuse to accept the same on the ground that the prop¬ 
erty was advertised for sale; and that he told then and 
there the said Lamkins to raise $500.00 and that he was 
privileged, if he so desired, to bid on the property at the 
said sale, which was to occur the next day; and, if knocked 
down to him, he would have thirty days to finance the sale; 
and the said Harrell informed the said Lamkins substan¬ 
tially the same thing when he called at the said Harrell’s 
office on the day of the sale. 

g. Further answering, the defendant corporation and 
John B. Harrell deny the concluding part of paragraph 
four. 

5. Answering paragraph five, this defendant Harrell de¬ 
nies, as hereinbefore stated, that he at any time agreed 
with the plaintiff corporation, or any person representing 
it, that the said sale would be held up upon the payment 
of $500.00, or that he in any way caused the plaintiff cor¬ 
poration to be unprepared to bid at the said sale. Further 
answering, the defendant Harrell states that upon the day 
after the advertisement of the sale of the property 
27 appeared in the newspapers the said Stephen G. 

Lamkins called at his office and requested that no 
sale sign appear on the Church property; and to this re¬ 
quest the defendant Harrell informed him that that was 
a matter which rested with the auctioneer; and he further 
states on information and belief that there was a sale sign 
put on the property on the day of the sale. The defendant 
Harrell admits that he was not present at the time of the 
sale, but that his co-trustee, C. Albert White, defendant 
herein, was, which is in accordance with the usual custom. 

Further answering said paragraph, the defendant C. 
Albert White says that there was quite a large crowd at 
the said sale, and that there were a number of bids; and 
that the said property was first knocked down to the said 
Stephen G. Lamkins for the sum of $7,800.00; but he, being 
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called upon to comply with the terms of the sale, offered 
neither cash nor a check of any kind, and the property was 
thereupon sold to the defendant Humphries for the sum 
of $7,200.00. 

These defendants, further answering said paragraph, 
aver that they believe that the said purchase price of 
$7,200.00 represents the fair valuation of the said prop¬ 
erty at the present time. Further answering said para¬ 
graph, these defendants state that they had ho knowledge 
of the purpose of the said purchaser in buying the prop¬ 
erty. | 

This defendant, C. Albert White, further aijswering said 
paragraph, denies that the said auctioneer was in any way 
under his control; except in so far as he was directed by 
the said White to re-offer the property for ^ale upon the 
failure of the said Lamkins to make good his bid. 

6. Answering, these defendants neither admit nor deny 

the first part of paragraph six, but cjemand strict 
28 proof thereof should the same be material. Further 
answering said paragraph, these defendants deny 
that they colluded or conspired with the other defendants 
in order that a certain figure be obtained at; the said sale 
of sufficient amount to pay off in full the second trust note. 

7. Answering paragraph seven, the defendants state on 
information and belief that a commitment of $5,500.00, as 
a first trust on the said property, was obtained by the 
plaintiff corporation after the said property was already 
advertised by these defendant Trustees; but that the de¬ 
fendant corporation herein stands ready to accept the 
amount of its indebtedness from the plaintiff corporation, 
subject to the rights of the defendant Humphries. 

Now, having fully answered said Bill of Complaint, these 
defendants ask that the same be dismissed jand that they 
be allowed their reasonable costs in this behalf incurred. 

[Seal of the American Workmen.] 

THE AMERICAN WORKMEN, 
By JOHN B. HARRELLi 

President. 

JOHN B. HARRELL, 

C. ALBERT WHITE! 

C. ALBERT WHITE, j 

Atty. for American Workmen , j 

Jno. B. Harrell & C. Albert White. 
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District of Columbia, ss : 

John B. Harrell and C. Albert White, being first duly 
sworn according to law, on oath depose and say that they 
have read the aforegoing answer by them subscribed, and 
know the contents thereof; that the matters and things 
therein stated of their personal knowledge are true, and 
those stated on information and belief they believe to be 
true. 

JOHN B. HARRELL. 

C. ALBERT WHITE. 

Subscribed and sworn to before me this 26th day of 
May, A. D. 1931. 

[notarial seal.] 

CLARENCE E. KEFAUVER, 

Notary Public, D. C . 


29 Exhibit A-l. 

Analysis of Loan Account of McKinley Memorial Baptist 

Church, Ath & L Sts . N. W. 

Part of Original Lot #2, Square 525. 

Trustees: Stephen G. Lampkins, George Pankey, and 
Julius Manning. 

Amount of Loan: $5500.00; made April 5, 1927; payable 
in 3 years. 

Interest rate: 6%, payable April 5th and October 5th of 

each vear. 

«/ 

No commissions were charged on this loan. 

Interest Due. Interest Paid. 


Oct. 

5, 

1927. 

$165.00 

Nov. 5, 

1927. 


$165.00 

April 

5, 

192S. 

165.00 

May 2, 

192S. 


165.00 

Oct. 

5, 

192S,. 

165.00 

Oct. 13, 

192S. 


165.00 

April 

5, 

1929.. 

165.00 

April 6, 

1929. 

$S4.00 






April 17, 

1929. 

39.00 






April 30, 

1929. 

25.00 




1 


May 2, 

1929. 

17.00 









165.00 

Oct. 

5. 


165.00 

Oct. 2S, 

1929. 


165.00 

April 

** 

o* 

1930. 

165.00 

April 7, 

1930. 

$115.00 






April 11, 

1930. 

25.00 






April 22, 

1930. 

25.00 









165.00 

Oct. 

5, 

1930. 

165.00 

Feb. 7, 

1931. 


165.00 
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The last payment was made by Wade H. Ellijs. 

Under date of Mar. 11, 1930 notification sent to Rev. 
Stephen J. Lampkins and other trustees, by registered mail 
notifying them note would be due April 5, 1930, and re¬ 
newal would not be made. 

Advertised Feb. 2, 1931, for non payment of principal 
and interest but withdrawn Feb. 6th upon paytnent of Octo¬ 
ber interest and advertising expenses by Wade Ellis and 
his promise to refinance within 60 days. Time granted, 
but refinancing could not be arranged and Mr. Ellis stated 
by phone, after 60 day period was up, that he had done all 
he could for Lampkins. 

Advertised for sale again May 5, 1931 ahd sold to Mr. 
Humphries. 

When advertised second time, principal wajs more than a 
year past due and interest for about 7 mos. j 

i 

l 

Correspondence . 

i 

March 11, 1930.—Letter to Trustees notifying them loan 
due April 5,1930, would not be renewed. j 

May 15,1930.—Letters to Rev. Lampkins &nd other trus¬ 
tees Notifying them of past due insurance and of our right 
to sell if not paid. j 

Feb. 6, 1931.—Letter from Office of Wade H. Ellis en¬ 
closing interest for Oct. 1931 and advertising expenses. 

| 

Rev. Lampkins promised Mr. Harrell to refinance loan 
within 6 mos. following date of maturity. 


4—5488a 
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30 Exhibit A-2. 

John B. Harrell, Supreme President. Rudolph T. Harrell, 

Supreme Secretary. 

The Supreme Lodge of the American Workmen. 

(Vignette.) 

A Fraternal Insurance Society Incorporated June 26, 
1908, under the Laws of the District of Columbia. 

Under Supervision the District of Columbia Department 

of Insurance. 

Over 103% Solvent. Licensed in Sixteen States. 

Home Office: 716 11th Street N. W., Washington, D. C. 

Office of Rudolph T. Harrell, Supreme Secretary. 

JBH/VT. March 11, 1930. 

Messrs. Stephen J. Lampkins, Geo. Pankey, & Julious 
Manning, 

Trustees for the McKinley Memorial Baptist Church, 
4th & L Sts. N. W., 

Washington, D. C. 

Gentlemen : 

Our three year loan for $5,500.00, secured by Deed of 
Trust on the McKinley Memorial Baptist Church will be 
due and payable at this office April 5th and this is to notify 
you that we do not wish to renew the loan. The interest 
covering the six month period will amount to $165.00. The 
total sum required to cover interest and principal due 
April 5th is $5,665.00. 

Very truly yours, 

! THE AMERICAN WORKMEN, 

President . 

Registered mail. 

If necessary to reply, write on the back of this letter. 
This will help us to serve you more promptly. 

31 Exhibit A-3. 

VT. 

May 15,1930. 

Reverend Steven G. Lamkins, 

1204 O St. N. W., 

Washington, D. C. 

Dear Sir: 

We notified you some time ago to call and pay us $41.25 
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j 

for the Fire Insurance Policy covering our loan on the Mc¬ 
Kinley Memorial Baptist Church. The Deed of Trust 
securing our loan provides that the church nlust keep our 
loan covered with Fire Insurance. 

Our Trust on the Church is past due since April 5th, 
1930, and this Insurance Premium is past d,ue since that 
date. 

If you do not pay this $14.25 within fifteen days we will 
proceed to advertise the property for sale in accordance 
with the provisions of the Trust securing our loan. 

Very respectfully, 

THE AMERICAN WORKMEN, 

President. 

Registered Mail. 

32 Exhibit A-4. 

Account Sales settled twenty-four hours after sale and 
all claims for deductions must be made befpre 12 o’clock 
noon on the day succeeding the day of sale. 

i 

Phone: National 1281. j 


Washington, D. C., February 4, 1931. 


Sales for Account of C. Albert White and John B. Harrell, 

Trustees. 

i 

By Adam A. Weschler & Son, Incorporated, General 
Auctioneers, 920 Pennsylvania Avenue, N. W., for the 
Sale of Real Estate, Bankruptcy, Trustee^ Court, Estate 
and Government Sales. Furniture at Private Residences. 
Regular Sale of Household Goods at Qur Salesrooms 
Every Wednesday and Saturday. Automobiles Every 
Wednesday and Saturday at 10 A. M., at 613 G Street 
N. W. Storage. j 

Adam A. Weschler & Son, Auctioneers. 


Trustees’ Sale of Valuable Real Estate, Being McKinley 
Memorial Baptist Church, Northeast Coirner 4th and L 
Street N. W. 

I 

By virtue of a certain deed of trust dijily recorded, in 
Liber No. 6055, folio 398, et seq., of the land records of the 

i 

i 

i 

i 

I 

j 
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District of Columbia, and at the request of the party se¬ 
cured thereby^ the undersigned trustees will offer for sale 
by public auction, in front of the premises, on Tuesday, the 
tenth day of February, 1931, at four o’clock P. M., the 
following-described land and premises, situate in the Dis¬ 
trict of Columbia, to-wit: Part of Original Lot numbered 
Two (2) in Square numbered Five Hundred and Twenty- 
five (525), described as follows: Beginning for the same 
at the Southwest corner of said Lot and Square, and run¬ 
ning thence East along the line of North L Street 34 feet; 
thence North 64 feet; thence West 34 feet, thence South 
along line of Fourth Street West 64 feet to the place of 
beginning. With use of the alley on the East 2 feet vride 
by 55 feet deep. Including all the improvements thereon. 

Terms of sale: One-third of the purchase-money to be 
paid in cash, the balance in two equal installments, repre¬ 
sented by the promissory notes of the purchaser, payable 
in one and two years, with interest at Six per cent per 
annum from day of sale, payable semi-annually, secured by 
deed of trust upon the property sold, or all cash, at the 
option of the purchaser. A deposit of $500.00 required of 
purchaser at time of sale. All conveyancing, recording, 
and notarial fees at cost of purchaser. Terms of sale to 
be complied with within thirty days from day of sale, other¬ 
wise the trustees reserve the right to resell the property at 
the risk and cost of the defaulting purchaser, after five 
days 9 advertisement of such resale in some newspaper pub¬ 
lished in the city of Washington, D. C. 

C. ALBERT WHITE, 

JOHN B. HARRELL, 

Trustees. 

jan. 30, D&DS EX SU. 

33 Withdrawn February 4, 1931, 12:30 P. M., by 
order of C. Albert White, Trustee. 

Dr. to 


Advertising—Herald . 31.35 

Fee . 10.00 

- $41.35 

Fee Cancelled ... 10.00 


$31.35 
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Adam A. Weschler & Son, Inc. Paid Fe^. 11, 1931. 
Washington, D. C. 

(In pencil:) $10 per conversation with Mr. Weschler by 
Mr. White, Feby. 10/31. 

Kindly Receipt. 

(In pencil:) Trustees’ Fees Waived. 

The Washington Herald and Washington Times, Advertis¬ 
ing Accounting Department, 1317-1321 H Street North¬ 
west, Washington, D. C. j 

Telephone: District 5260. | 

Date: Feb. 10. 

Adam A. Weschler & Son, 920 G St. N. W., Cjity. 
Trustees: C. Albert White, John B. Harrell. 

For classified advertising. 

Due and payable by 10th of month following that in 
which advertising is published. 

Total Mom- 

Date. Classification. Times. Lines, lines, ing.j Debit. 

1931. 

Jan. 30, McKinley Memorial 
31. Baptist Clmrch 
Feb. 2, 3, 4, 5, 6, 7, 

9, 10. 10 57 570 11! 62.70 

Credit 5 times (ad. killed 2/4/31).j 31.35 


Paid. L. S. The Washington Times Co. 

57.00 

5.70 


62.70 | 

34 Motion of Defendant Charles M. Nash to Dismiss 

Bill as to said Defendant . ! 

i 

Filed June 1,1931. 


Bal¬ 

ance. 


$31.35 


# • • • * «j * 

i 

j 

Comes now defendant, Charles M. Nash, and moves the 
Court to dismiss plaintiff’s Bill of Complaint herein filed, 
and for grounds of said motion sets forth as follows: 

1. That plaintiff has not in and by his said Bill made 
or stated such a cause as does or ought to, entitle him to 


I 

i 
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the relief in said Bill sought and prayed for against this 
defendant. 

2. That if plaintiff was entitled to the relief sought as 
to said secohd trust note, said relief would be as against 
the trustees named in the deed of trust securing said 
note, and not as against this defendant. 

3. Plaintiff admits default in the payment of the first 
trust, under which said auction foreclosure sale was had, 
and admits that it did not offer in legal tender the $500.00 
it alleges was to be the basis of calling off the sale, and 
admits that the refusal to accept the $500.00 in checks was 
based upon its not being legal tender, and admits that 
Stephen G. Lamkins was unable to at said auction sale to 
pay in legal tender or acceptable form the $500.00 required 
to be paid at time of sale, and plaintiff alleges no other 
ground cognizable in law or in equity as the basis of the 
relief prayed for against this defendant. 

4. The Bill of Complaint sets forth no fact or allegation 
sufficient to establish its right for relief of any kind against 
this defendant, nor anyone concerned with a second trust 
note or a second deed of trust on these premises nor does 
it set forth breach of any legal duty on the part of this 
defendant or any of the parties to said note or deed of 
trust against the defendant sufficient to entitle it to the 

relief prayed for or to any relief as against this 
35 defendant or any of the said parties to the said 

second trust note or second deed of trust. 

And for such other reasons as appear of record. 

SAMUEL M. BOYD, 
Attorney for Defendant Charles M. Nash. 

Supporting Affidavits of Clarence M. DeVeile. 

Filed June 4, 1931. 

*•••••• 

District of Columbia, ss : 

I, Clarence M. DeVeile, being first duly sworn according 
to law on oath depose and say: that I am engaged in Real 
Estate business in the District of Columbia and have been 
so engaged for a period, to wit, sixteen years, that as an 
incident of my business I have had occasion to attend and 
participate in several hundred of auction sales of real prop- 
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ertv in the District of Columbia. I aver that I was in at- 
tendance at an auction sale on Tuesday the 5th, day of May, 
1931, at or about 4 o’clock P. M. at which time the Mc¬ 
Kinley Memorial Baptist Church, north-east Corner of 4th 
& L Sts., N. W., was offered for sale. I was first struck 
by the most unusual announcing of the auctioneer at the 
beginning of the sale that a deposit would have to be in 
cash or by certified check. In all my experience I have 
never heard such a requirement made at an auction sale. 
The property was offered for sale by the auctioneer and I 
saw Rev. Stephen G. Lamkins participating in the bidding 
and there came a time when the property was knocked down 
to Rev. Lamkins at a figure of Eight Thousand ($8000.00) 
Dollars. I saw Rev. Lamkins in conversation with the 
auctioneer apparently with the respect of putting up a de¬ 
posit and thereafter the property was reoffered for 
36 sale, and I am informed that same wqs because of 
the refusal of the auctioneer t i accept a check from 
Rev. Lamkins unless the same was certified. The property 
was thereafter knocked down to another purchaser at re¬ 
duced figures of Seventy-two Hundred ($7200.00) Dollars, 
which was Five Hundred and fifty ($500.00) dollars less 
than the amount previously bid by this sanjie person. I 
watched particularly in view of what had transpired at this 
sale as above outlined but saw nothing pass between the 
auctioneer and the purchaser and aver upon my observa¬ 
tion and information that neither certified check nor cash 
was paid by the purchaser at the auction sale! 

CLARENCE M.'DeVEILE. 


Subscribed and sworn to before me this 2nd day of June, 
A. D., 1931. 

[seal.] SAMUEL H. BLUMENTHAL, 

Notary Public , D. C. 

j 

Supporting Affidavit of Robert L. Ebans. 

\ 

Filed June 4, 1931. 


*••*•*:• 

District of Columbia, ss : 

\ 

I, Robert L. Evans, being first duly sworn according to 
law on oath depose and say: that I am engaged in the real 


I 


I 

i 

i 
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estate brokerage business and have been for a period of 
ten years; that on to wit, May 4th, 1931, after having pre¬ 
viously conversed with one John B. Harrell, I went to his 
office for the purpose of seeing the said John B. Harrell 
and to see whether or not he would accept Two Hundred 
Fifty ($250.00) Dollars and stop a sale; that I was un¬ 
accompanied at the time of this interview with Mr. Har¬ 
rell ; that I have been shown the answer purporting to come 
from the John B. Harrell, stating that at the time of 
37 my visit to him that he then and there told the said 
Lamkins 4 4 to raise $500.00 and that he was privileged, 
if he so desired, to bid on the property at the said sale, 
which was to occur the next day; and, if knocked down to 
him, he would have thirty days to finance the sale ’ ’, I aver 
that this is not a fact as Rev. Lamkins was not with me at 
that time previously stated. 

ROBT. L. EVANS. 

Subscribed and sworn to before me this the 2nd day of 
June, A. D., 1931. 

[seal.] ! AUGUSTUS W. GRAY, 

Notary Public , D. C. 

Supporting Affidavit of G. M. Hendricks. 

Filed June 4,1931. 

******* 
District of Columbia, ss : 

I, G. M. Hendricks, being first duly sworn according to 
law on oath depose and say: that I am acquainted with Rev. 
Stephen G. Lamkins, Pastor of the McKinley Memorial 
Baptist Church, and that on to wit, May 1st, 1931, together 
with the said Rev. Lamkins, I went to the office of John B. 
Harrell, 716 11th St., N. W., for the express purpose of see¬ 
ing under what conditions the said John B. Harrell would 
agree to stop a sale of the Church property of the McKinley 
Memorial Baptist Church which said property at that time 
was being advertised for sale, under a deed of trust in 
which the said John B. Harrell was named as one of the 
Trustees. I accompanied Rev. Lamkins at the instance of 
Mr. Dan E. O’Connell, City Editor of the Washington Times 
with which newspaper I am also connected. When we ar- 
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| 

rived at Mr. Harrell’s office, after an appointment made for 
us over the telephone, I asked Mr. Hkrrell under 
38 what conditions he would stop the sale and he an¬ 
swered me by saying that if he were gotten Five Hun¬ 
dred ($500.00) Dollars prior to the time of; the sale he 
would stop the sale and give sixty days in which to re¬ 
finance. Rev. Lamkins at that time asked hinl to put that 
proposition in writing to which Mr. Harrell responded that 
it would not be necessary to put in writing as tis word was 
sufficient. After the conversation above outlined — to Mr. 
O’Connell’s office where I reported what had happened as 
just above outlined. I specifically deny that; Mr. Harrell 
made the suggestion that the said Lamkins | should raise 
Five Hundred ($500.00) Dollars and “that he was privi¬ 
leged, if he so desired, to bid on the property at the said 
sale”, but avers the fact to be as before stated;that the Five 
Hundred ($500.00) Dollars was acceptable foij the stopping 
of the sale at any time before the sale took place and was 
not suggested as method for bidding on the property. 

G. M. HENDRICKS. 

i 


Subscribed and sworn to before me this 2nd day of June, 
A. D. 1931. 


H.D. SECREST, [seal.] 
Notary Public, D. C. 


Supporting Affidavit of Mortimer M . Harris. 

i 


Filed June 4,1931. 

i 

***##♦• 

District of Columbia, ss : 

7 I 

I, Mortimer M. Harris, being first duly sworn according 
to law on oath depose and say: that I am a member of the 
Bar of the District of Columbia, giving my attention prac¬ 
tically entirely to conducting real estate business and have 
been so engaged for a period of, to wit, fifteen years and 
am familiar with the customs and practices involving 
39 auction sales. I aver the fact to be that I accom¬ 
panied Rev. Stephen G. Lamkins to an auction sale 
of the McKinley Memorial Baptist Church property on 
Tuesday, May 5th, 1931. I heard the auctioneer begin by 

5—5488a ! 


j 

i 

i 

i 
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announcing that only certified checks or money would be ac¬ 
cepted as deposit. That after a competitive bid of Seven 
thousand Seven Hundred Fifty ($7,750.00) Dollars had been 
made and Rev. Lamkins had bid Eight Thousand ($8,000.00) 
Dollars and before the property had been knocked down to 
him Rev. Lamkins suggested to the auctioneer his desire to 
withdraw his bid in favor of the Seven Thousand Seven 
Hundred Fifty ($7,750.00) Dollars made by one R. A. 
Humphries; this the auctioneer refused to do but after hav¬ 
ing knocked the property down to him at Eight Thousand 
($8,000.00) Dollars. He refused to accept his check as de¬ 
posit, insisting that same would have to be cash or a certified 
check. The property was again offered for sale and was 
knocked down at a figure of Seventy-two Hundred 
($7200.00) Dollars. I watched particularly to see what re¬ 
quirement of deposit would be made of the said R. A. 
Humphries and aver that at the scene of sale he made no 
deposit of any kind or character. 

MORTIMER M. HARRIS. 

Subscribed and sworn to before me this the 3rd day of 
June, A. D., 1931. 

[seal.] ! SAMUEL E. LACY, 

i Notary Public, D. C. 

40 Memorandum of Court. 

Filed June 5, 1931. 

• •••••• 

The bill does not allege that Lamkins when he offered to 
give a check for $500.00 to the auctioneer, had that sum of 
money on deposit, nor that he was ready, able and willing 
to complete the purchase. 

The motion for a temporary injunction will be overruled 
and the bill dismissed with costs. 

BAILEY, J. 

Decree Overruling Motion and Dismissing Bill. 

Filed June 17, 1931. 

# 

This cause coming on to be heard upon the motion of the 
plaintiff for an Injunction pendente lite and the defend- 
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ants’ Motions to dismiss the Bill of Complaint, and upon 
consideration of the pleadings and the argument of counsel 
for the respective parties, it is, by the Court, this 17th 
day of June A. D. 1931, 

Adjudged, ordered and decreed that the plaintiff’s Mo¬ 
tion for an Injunction pendente lite be, and I the same is, 
hereby overruled, and said Bill of Complaint dismissed 
with costs against the plaintiff. ! 

JENNINGS BAILEY, 

| Justice. 

0. K. as to form. ! 

GEORGE E. C. HAYES, j 

Attorney for Plaintiffs. | 

We consent. 

SAMUEL M. BOYD, j 

Attorney for Defendant Charles M. Nash. 
CHAPIN B. BAUMAN, j 

Attorney for Defendant R. A. Humphries. 
DARE, DARR & ESPEY, 

By GEORGE MONK, 

Attorneys for Defendant Adam AL Weschler. 

C. ALBERT WHITE, j 

Atty. for All Other Defendants. 

41 Entry of Appeal. 

i 

i 

Filed June 26, 1931. 


Comes now this 26th day of June, 1931, the plaintiff, 
McKinley Memorial Baptist Church, a corporation, by its 
attorney, 0. H. Brinkman, and excepts to the ruling and 
order of the Court entered in the above-entitled cause on 
June 17th, 1931, overruling plaintiff’s motion for an in¬ 
junction pendente lite and dism-ssing its bill of complaint 
herein; and said plaintiff gives notice of ah appeal to the 
Court of Appeals of the District of Columbia from said rul¬ 
ing, order, judgment, and decree, and pra^s the Court to 
fix the amount of bond to cover damages and costs on such 
appeal. I 

0. H. BRINKMAN, 
Attorney for Plaintiff. 
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Order. 


Upon consideration of the above and foregoing this 26th 
day of June, 1931, the amount of the bond on appeal is 
fixed at $100.00. 

JENNINGS BAILEY, 

Justice. 


Memoranda. 


June 27, 1931.—Appearance of 0. H. Brinkman as attor¬ 
ney for plaintiff and appellant, McKinley Memorial Bap¬ 
tist Church, filed. 

Citations on appeal issued and returned June 29, 1931. 

July 8, 1931.—Bond ($100.00) on appeal McKinley Me¬ 
morial Baptist Church approved and filed. 


42 Plaintiff’s Assignment of Errors. 

Filed August 21, 1931. 


• ••••** 

Comes now the plaintiff, by its attorney, and says that 
the Court erred: 

1. In denying plaintiff’s motion for an injunction pen¬ 
dente lite; 

2. In dismissing plaintiff’s bill of complaint; 

3. In denying plaintiff’s prayers for permanent injunc¬ 
tions ; 

4. In not permitting a trial of the cause upon the allega¬ 
tions of the bill and answers, and in dismissing the case 
after defendants had answered to the merits of the cause 
and thereby waived motion to strike the bill of complaint. 

5. In finding that it was necessary to plaintiff’s action 
to allege that its agent when he offered to give a check to 
the auctioneer for $500.00 had that sum of money on de¬ 
posit ; 

6. In holding that it was necessary to plaintiff’s action 
to allege that its agent was ready, able, and willing to com¬ 
plete the purchase. 

7. In failing to find that plaintiff’s allegations with re¬ 
spect to lack of good faith on the part of defendant The 
American Workmen through repudiation of its agreement 
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to renew or extend the loan were sufficient to state a cause 
of action for setting aside the subsequent foreclosure sale. 

8. In failing to find that plaintiff’s allegations of fact 
with respect to invalidity of the foreclosure sale because 
of defendants’ breach of their agreement to stop it were 
sufficient to state a cause of action to set aside the sale. 

9. In failing to find sufficient to state a cause of action 
plaintiff’s allegations of such fraud in connection with the 

sale as to invalidate it. 

43 10. In failing to find that the plaintiff’s allegation 

of discrimination by the auctioneer in the conduct of 
the sale stated a cause of action for equitable relief. 

11. In failing to find that the allegation of facts tending 
to show that the foreclosure sale price was so grossly in¬ 
adequate as to raise a presumption of collusion and fraud 
stated a cause of action for equitable relief. ! 

0. H. BRINKMAN, 
Attorney for Plaintiff . 


Prcecipe for Preparation of Record on Appeal . 

i 

j 

Filed August 21, 1931. 

I 

i 

* * « * • * j * 

j 

The Clerk of the Court will please prepare the transcript 
of the record on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, in the above-entitled causfe. 

0. H. BRINKMAN, 
Attorney fbr Plaintiff . 

44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 43, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 52839 in Equity, wherein Mc¬ 
Kinley Memorial Baptist Church, a corporation is Plain¬ 
tiff and The American Workmen, a corporation, et al. are 


i 
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Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of September, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5488. McKinley Memorial Baptist Church, a corpora¬ 
tion, appellant, vs. The American Workmen, a corporation, 
et al. Court of Appeals, District of Columbia. Filed Sep. 
15,1931. Henry W. Hodges, Clerk. 
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OCTOBER TERM, 1931. 


No. 5488 


McKinley memorial baptist church, 

a Corporation, Appellant, 

vs. i 


THE AMERICAN WORKMEN, a Corporation; 
JOHN B. HARRELL and C. ALBERT WHITE, 
Trustees and Individually; ADAM A. WESCH- 
LER, Auctioneer ; CHARLES M. NASH, Ato R. A. 
HUMPHRIES. ! 


BRIEF ON BEHALF OF APPELLANT 


i 

i 

Statement of the Case. 


This is an appeal from a final decree of the Supreme 
Court of the District of Columbia denying appellant’s 



i 
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motion for an injunction pendente lite and dismissing 
its bill of complaint. 

The appellant herein was the plaintiff in the pro¬ 
ceedings below. On May 13,1931, it filed a bill of com¬ 
plaint in the Supreme Court of the District of Colum¬ 
bia to restrain the execution of a deed of appellant’s 
church by trustees claiming to have made a sale under 
the provisions of a deed of trust, such deed being in¬ 
tended to convey the property to appellee Humphries, 
the purchaser at such sale. 

The facts stated in the bill of complaint may be sum¬ 
marized as follows (R. 2-9): 

That the appellant church (a corporation) in 1927 
borrowed from appellee, The American Workmen, a 
fraternal insurance organization, $5,500 for a term of 
three years, secured by first deed of trust on the church 
property in Washington, D. C. The church property 
has an assessed valuation of $14,400, but is actually 
worth from $17,000 to $20,000. Appellee Humphrie s/K 
holds a second deed of trust for approximately $950.00, 
so that the church’s clear equity in the property is be¬ 
tween $10,000 and $15,000. 

The first trust note matured in April, 1930, and The 
American Workmen agreed to allow it to run until 
such time as notice should be given to the contrary 
4 4 and that so long as the interest was properly paid 
there would be no difficulty as the defendant company 
had no desire to foreclose * * * as they had more 

than $2,000,000 in assets and had nothing to do with 
the money but to put it out on investment for the in¬ 
terest return which it might yield.” 
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Thereafter the American Workmen accepted items 
of interest due in April and October, 1930. They gave 
notice, however, a few days prior to the foreclosure 
sale, May 5, 1931, that they would not accept anything 
but payment in full of the whole debt of $5,500 and 
semi-annual interest due the month previous, j 
However, after the property had been advertised for 
sale under the deed of trust, the President of the 
American Workmen (appellee Harrell) “agrded that 
if the plaintiff paid to the defendant company before 
the time that the sale was scheduled the sum of $500 
that the sale would be stopped and the matter allowed 
to remain in status”, or appellant church vfould be 
given sixty days to refinance, according to supporting 
affidavit; “thus causing the plaintiff to make no effort 
to secure a loan to pay off the entire indebtedness evi¬ 
denced by the first trust, which it could have and would 
have done had it not relied upon this agreement and 
accordingly bent its efforts within the short time al¬ 
lowed to raise the $500.00.” j 

Within the time allotted, and a few hours before the 
time set for the sale, the plaintiff obtained the $500, 
but upon offering the appellee Harrell the ! amount, 
part in cash and part in checks, he refused it, stating 
that he would not accept the checks unless certified, 
although they were from persons of good financial 
standing, including two checks given by the Commer¬ 
cial National Bank, one by Theodore W. Noyes of the 
Washington Star, one by Hon. Wade H. Ellis, formerly 
Attorney General, one by Mr. W. W. Everett, of Wood- 
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ward & Lothrop’s, and one by the New York Avenue 
Presbyterian Church. 

It was physically impossible then to get the cash or 
to have the checks certified before the hour of sale 
advertised, and defendant Harrell knew this. He had 
at the time entered into negotiations for sale of the 
property with an outside purchaser, and there was 
collusion between the holders of the first and second 
trusts for acquirement and disposition of the church 
property. 

To mislead appellant into reliance upon Harrell’s 
promise of an extension of time for refinancing, so 
that the church would be unprepared to protect its 
interests, no sign vras placed upon the property until 
shortly before the sale began, there being, as a result, 
but few persons at the sale and little participation 
in the bidding. 

The pastor of the church attended the sale, however, 
and made bids of $7,800 and $8,000, which were the 
highest bids. The auctioneer-appellee, however, re¬ 
fused to accept a check from the pastor, for the $500 
required as a deposit at the sale, insisting on cash or 
a certified check, though this was not required by the 
advertisement of the sale. It was impossible for the 
pastor to meet the requirement, because the banks 
were then closed (about 4 P. M.); whereupon the auc¬ 
tioneer reopened the bidding and the property was 
sold to appellee Humphries at $7,200.00. He was not re¬ 
quired to give either cash or a certified check as a 
deposit, the action of the auctioneer being directed 
and controlled by appellee White, a trustee under the 
deed of trust who attended the sale. 
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Appellant has a commitment of $5,500 as a first} trust 
on the property, which is sufficient to pay the j prin¬ 
cipal sum under the first trust in dispute, and holds 
itself ready to pay the interest and the legitimate ex¬ 
penses of the sale and to make current the payments 
on the second trust. 

The principal relief prayed for in the bill was an in¬ 
junction against execution of a deed by the trustees 
to the buyer at the sale (appellee Humphries), and 
that appellee American Workmen be required |to ac¬ 
cept the amount to which they are justly entitled| under 
the first deed of trust, appellee Nash (holder jof the 
second trust) being required to lift it for the placing 
of a new first trust not in excess of the existing one. 

The bill of complaint was substantiated by the affi¬ 
davits of five individuals, which are made a parti of the 
printed record (R. 10, 30, 31, 32, 33). 

The answers of appellees, in general, denied more or 
less specifically the allegations of an agreemjent to 
extend time for refinancing of the property, or itender 
of $500 under such agreement prior to the sale; bf lack 
of proper advertising of the sale, lack of attendance 
and bidding, and of discrimination by the auctioneer 
or trustee attending the sale in the matter of the re¬ 
quirement of cash deposit or otherwise (R. Ill, 16, 
19). Appellee Humphries’ answer was supported by 
the affidavit of one other person (R. 15,16). Appellees 
prayed dismissal of the bill. 

In his answer, the appellee Weschler, who wjas auc¬ 
tioneer at the sale, admits that he was acting under 
instructions of appellee White, one of the trustees who 
was present at the sale, and that he, the auctioneer, 
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informed the pastor of the church after his high bid 
that the check as a deposit on the sale would have to be 

i 

certified. The auctioneer also admits that when the 
property was later struck off to appellee Humphries, 
he, the auctioneer, accepted an uncertified check in 
accordance with the attending trustee’s instructions, 
although at the commencement of the sale the auction¬ 
eer had announced that cash or a certified check would 
be required (R. 18). 

Appellee The American Workmen in their answer 
contend the price realized at the sale represented the 
fair valuation of the property (R. 23). They admit, 
on information and belief, that appellant obtained a 
commitment of $5,500 after advertisement of the sale 
for replacement of the first deed of trust, and state 
that they stand ready to accept the amount of in¬ 
debtedness to them, subject to the right of the pur- 

i 

chaser at the sale (R. 23). They state that at the time 
of the sale the principal of the loan was more than a 
year past due and the interest about 7 months (R. 25). 

Appellee Nash did not file an answer but entered 
a motion for dismissal on various grounds, principally 
that the bill was not sufficient to state a cause for 
equitable relief (R. 29, 30). 

The matter came before the lower court on the mo¬ 
tion for an injunction pendente lite, and was disposed 
of without a trial on the merits, by the decree of the 
lower court from which this appeal is taken. The de¬ 
cree (R. 34, 35) overruled appellant’s motion for an 
injunction pendente lite and dismissed the bill of com¬ 
plaint. The memorandum of the lower court upon 
which the decree was based reads (R. 34): 


! 


I 

l 

j 

“The bill does not allege that Lamkin^ when 
he offered to give a check for $500 to the auc¬ 
tioneer had that sum of money on deposit nor 
that he was ready, able and willing to complete 
the purchase. The motion for a temporary in¬ 
junction will be overruled and the bill dismissed 
with costs.” 

i 

Assignments of Error. j 

Appellant’s assignments of error are that the court 
below erred: 

1. In denying plaintiff’s motion for an injunction 

pendente life; j 

2. In dismissing plaintiff’s bill of complaint;! 

i 

3. In denying plaintiff’s prayers for permanent in¬ 
junctions ; I 

4. In not permitting a trial of the cause upoi} the al¬ 
legations of the bill and answers, and in dismissing the 
case after defendants had answered to the merits of 
the cause and thereby waived motions to strike the 
bill of complaint. 

5. In finding that it was necessary to plaintiff’s ac¬ 

tion to allege that its agent when he offered to give a 
check to the auctioneer for $500.00 had that! sum of 
money on deposit; j 

6. In holding that it was necessary to plaintiff’s 
action to allege that its agent was ready, able, and 
willing to complete the purchase. 

• . i 

i 

7. In failing to find that plaintiff’s allegations with 
respect to lack of good faith on the part of defendant 


i 

i 


i 
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Tlie American Workmen, through repudiation of its 
agreement to renew or extend the loan, were sufficient 
to state a cause of action for setting aside the subse¬ 
quent foreclosure sale. 

8. In failing to find that plaintiff’s allegations of 
fact with respect to invalidity of the foreclosure sale, 
because of defendants’ breach of their agreement to 
stop it, were sufficient to state a cause of action to set 
aside the sale. 

9. In failing to find sufficient to state a cause of 
action plaintiff’s allegations of such fraud in connec¬ 
tion with the sale as to invalidate it. 

10. In failing to find that the plaintiff’s allegation 
of discrimination bv the auctioneer in the conduct of 
the sale stated a cause of action for equitable relief. 

11. In failing to find that the allegation of facts tend¬ 
ing to show that the foreclosure sale price was so 
grossly inadequate as to raise a presumption of col¬ 
lusion and fraud, stated a cause of action for equitable 
relief. 

Argument. 

1. The Court Erred in Dismissing the Bill of 

Complaint. 

Virtually all the assignments of error except the 
first raise the question whether the court below was 
warranted in dismissing the bill of complaint, on mo¬ 
tion, without a trial of the case on its merits, and 
without giving plaintiff-appellant the opportunity to 
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damage 
for re¬ 


present evidence in support of its allegations of breach 

j 

of contract, fraud, collusion, and discrimination. 

No extended argument is necessary, in view of the 
previous decisions of the Court of Appeals of the Dis¬ 
trict of Columbia, hereinafter cited. 

The statement of facts, based on the printed! record, 
shows that appellees misled appellant, to its 
and prejudice, by agreeing to extend time 
financing, and then failing to keep that agreement 
although the condition imposed had been complied 
with. | 

It is further apparent from the bill of complaint and 
supporting affidavits that there was gross discrimina¬ 
tion at the foreclosure sale, by the agents of the mort¬ 
gagee, which prevented appellant from protecting its 
interests by buying in the property. ! 

I 

The bill of complaint shows also that the price 
realized at the sale was not only not the I highest 
amount bid, but was only from one-third to cine -half 
of the actual value of the property, and thht there 

i 

was collusion in the sale among holders of the trusts. 

The bill of complaint further shows that file trus¬ 
tees under the deed of trust were guilty of fraud and 
misrepresentation, and acted in an unfair, partial, and 
improper way, to the prejudice and detriment of the 
appellant mortgagor. j 

Inasmuch as the court below upheld a motion to dis¬ 
miss, without a hearing or trial on the merits, its 
action was equivalent to the sustaining of a demurrer 
in a law case. That being so, the facts statdd by ap¬ 
pellant in its bill of complaint must be taken as true 
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by the lower or trial court, and by this Court on 
appeal. 

The same degree of good faith is required of trustees 
under a deed of trust as of other fiduciaries. 

Brown v. Oriental University, 44 D. C. App. 
414-15. 

Smith v. Olcott, 19 D. C. App. 61. 

Lyon v. Smith, 2 D. C. App. 37. 

41 Corpus Juris, 284. 

Anderson v. White, 2 D. C. App. 408. 

Eldridge v. Ins. Co., 3 McA. 301. 

Fowler v. Taylor, 19 D. C. App. 456. 

Cavender v. Cavender, 114 U. S. 464-5, Sup. Ct. 
Rep. 824. 

1 Shaw v. Little Rock & Ft. S. R. R. Co., 100 
U. S. 605. 

19 R. C. L., Sec. 408, page 593. 

Wiltsie on Mortgage Foreclosures, p. 1077. 

As this court has many times held, and as held in 
innumerable cases in other jurisdictions, trustees act¬ 
ing under deeds of trust must be absolutely fair and 
impartial as between the lender and borrower, and 
must, in exercising powers of sale, show no discrimina¬ 
tion prejudicial to the interests of either party. 

In the ease at bar, the allegations of the bill of com¬ 
plaint, with supporting affidavits, are sufficient to 
establish a prima facie right to equitable relief against 
discrimination and unfair dealing on the part of the 
trustees and their agent, as well as against breach of 
good faith and of contract by the mortgagee. 
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While it is conceded that, under the decisions bf this 
Court, mere inadequacy of price realized at a fore¬ 
closure sale will not, of itself, justify the setting aside 
of a sale, appellant contends that the instant ca^e falls 
squarely within the rule laid down in Hunt v. j White- 

i 

head, 19 D. C. App. 116. Appellant will here only 
quote the headnotes (2 and 3) of the case: ! 

j 

“A sale under a decree in foreclosure pro¬ 
ceedings will not be set aside before confirma¬ 
tion for inadequacy of price, unless the; inade¬ 
quacy is so great as to shock the conscience, or 
unless there be additional circumstances against 
its fairness; but great inadequacy requires only 
slight circumstances of unfairness in the con¬ 
duct of the party benefited by the sale to raise 
the presumption of fraud. 

“Where the defendant in foreclosure pro¬ 
ceedings in which, under a decree for sale, the 
trustees sold the property for $17,600, jin sup¬ 
port of exceptions to the sale, filed befolre final 
ratification, showed that she was misled and 
surprised at the failure at the last moment be¬ 
fore the sale, of negotiations for a loan of $3,000 
with which to make a payment on the mortgage 
debt and costs and expenses, in accordance with 
an arrangement with the creditor, and that per¬ 
sons intending to bid did not attend the sale, 
having been informed that it had been post¬ 
poned, an order ratifying the sale was reversed , 
and the sale vacated upon terms prescribed by 
this Court. ’ ’ | 

I 

This Court followed in that case the rule laid down 
by the United States Supreme Court in Graff am v. 
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Burgess, 117 U. S. 180, as well as other authorities 
cited in its decision. 

The case now before the Court falls exactly within 
the principles already recognized and established by 
this Court and the United States Supreme Court, in¬ 
asmuch as it appears that appellant’s property was 
sold for from one-third to one-half its actual value 
under circumstances of fraud, misrepresentation, 
breach of contract, and bad faith on the part of the 
lender, the trustees, and their agent or employees. 

For these reasons, reversal of the decree of the lower 
court is prayed, and such other relief for the appellant 
as to this Court may seem just and proper. 
Respectfully submitted, 
i 0. H. BRINKMAN, 

Attorney for Appellant. 
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BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

i 

This is an appeal from final decree (R-34) dismissing 
bill in equity (R-l) in which bill the appellant sought 
injunction to prevent carrying out of a contract of 
auction sale of appellant’s real estate. (Prayers R-8.) 

Since the filing of suit the said contract! has been 
rescinded so that the cause of action is now] moot. 

The bill alleges in substance that defendant appellee 
owner of first deed of trust, after default ih payment 
by appellant, who w-as the plaintiff below, that the 
property was duly advertised for sale for!about two 
weeks under the terms of the deed of trust, and sold 
at public auction. No protest was entered |to the sale 
by appellant’s trustee who w^as present at the sale and 




thereafter bill in equity seeking- injunction in respect 
to said sale was filed alleging: 

a. THAT THE APPELLEE OWNER OF 
FIRST DEED OF TRUST AGREED THAT IF 
$500 WERE PAID THE SALE W T OULD BE 
STOPPED AND THE MATTER ALLOWED TO 
REMAIN IN STATUS. 

bJ THAT THE AUCTIONEER, APPELLEE, 
DEMANDED AT THE SALE, CASH OR CER¬ 
TIFIED CHECK AND REFUSED ONE LAM¬ 
KINS CHECK AND ACCEPTED ONE HUM¬ 
PHRIES CHECK. 

c. THAT THERE WAS AGREEMENT 
AMONG INTERESTED PARTIES, APPEL¬ 
LEES, TO DISPOSE OF THE PROPERTY IF 
PURCHASED BY THEM AT THE SALE. 

d. THAT THE PRICE REALIZED WAS 
GROSSLY INADEQUATE. 

e. LACK OF EQUITY IN THE BILL IS 
ALSO SHOWN BY UNEXPLAINED DUPLI¬ 
CITY OF LAMKINS, THE PASTOR AND AC¬ 
TIVE TRUSTEE OF APPELLANT (R-6). AP¬ 
PELLANT’S BILL STATES ITS PASTOR, 
STEPHEN G. LAMKINS, WAS PRESENT AT 
THE TIME OF THE SALE AND DID PARTI¬ 
CIPATE IN THE BIDDING; AND AVERS 
THAT THE PROPERTY OUGHT TO HAVE 
BEEN CONVEYED TO THE SAID LAMKINS 

—-TO PROTECT THE SAID STEPHEN 

G. LAMKINS, HIMSELF, BEING THE HOLD¬ 
ER OF A THIRD TRUST AGAINST THE 
PROPERTY IN THE SUM OF $1,500.00, AS 
THE ASSIGNEE OF ONE JOSEPH S. HEY¬ 
WARD. (R, 6.) 
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I 


I 


There is thus shown that the personal interest of 
Lamkins impaired his fiduciary capacity by an evident 
conflict of interest. 

i 

The bill fails to show appellant was in position to 

i 

carry out its part of any agreement and that it did not 
have the $500.00 deposit in legal tender or injthe bank. 
The bill shows default of appellant for many months in 
the first and second deed of trust demands and also that 
appellant’s position of which it complains jis wholly 
due to lack of prudence and diligence in securing legal 

i 

tender when it could have done so a “few hours” be¬ 
fore 4 P. M. the hour of the sale, if it was able to do 
so. 


Argument 


The bill in equity should be dismissed because of non 
existence of facts necessary to maintain j an action, 
namely: 


(a) THERE IS NO ALLEGATION SHOW¬ 

ING THAT IF CHECK WERE ACCEPTED— 
AND WE DENY ITS MATERIALITY OR 
FACT IT WAS OFFERED—SAID CHECK 
WAS GOOD AND THAT LAMKINS HAD THE 
SUM OF $500.00 ON DEPOSIT BEHIND SAID 
CHECK. | 

The Court below through, Mr. Justice Bailey, con¬ 
firmed the materiality of such an allegation in holding: 

‘ 4 The bill does not allege that Lamkins when he 
offered to give a check for $500.00 tojthe auction¬ 
eer, had that sum of money on deposit, or that he 
was ready, able and willing to complete the pur¬ 
chase.” (R. 34) | 

(b) IN RESPECT TO THE ALLEGATION 
IN THE BILL IN EQUITY AS T0 ALLEGED 
AGREEMENT TO POSTPONE SALE. 

i 





Counsel for appellant in his brief, appellee admitting 
for purpose of argument only that such an agreement 
existed, which is denied, completely establishes that 
appellant did not comply with said agreement through 
its own dilatoriness, delay and consequently inequitable 
conduct. : FIRST, appellee Harrell was within his 
rights in not receiving checks, and he was within his 
rights to demand cash or legal tender: SECOND, ap¬ 
pellant bases claim as to this ground solely upon prem¬ 
ise that checks were refused prior to the sale when ap¬ 
pellee “knew it was too late to secure certified checks 
or cash at the bank for said checks. In this respect 
it is claimed by appellant (P. 41): “plaintiff obtained 
the $500.00 but upon offering the appellee Harrell the 
amount, part in cash and part in checks, he refused it, 
stating that he would not accept the checks unless 
certified. It was physically impossible then to get the 
cash or to have the checks certified before the hour of 
the sale advertised, and defendant Harrell knew this.” 
To refute this Appellant, itself, alleges: The sale took 
place 4 P. M., May 5, 1931. (R-5) and further, 

“The plaintiff states * * * within the time alloted 
and a few hours before the time set for the sale the 
plaintiff obtained the said $500.00.” (See also ap¬ 
pellant ’si brief, p. 41, par. 3 in which it relies upon that 
allegation.) 

It is thus evident that appellant had not only several 
days and probably months to raise the $500.00 but 
had at least a “few hours” before the hour of sale at 
4 P. M. to cash the checks or secure certified checks. 
This establishes with greater certainty the fact that 
appellant did not have the $500.00 in cash or it would 
have so alleged in its bill if it had the $500.00 in cash or 
on deposit and made legal tender. 

The Court takes notice of the fact that banks are 
open a “few hours” before 4 P. M. on weekdays and 
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also several banks including the Park Saviiigs Bank 
(5:30) are open after 3 P. M. and with due diligence ap¬ 
pellant plaintiff, if it had had uncertified gpod local 
checks or cash as claimed in the amount oif $500.00 

j 

could have secured cash for the checks or si certified 
check as demanded by appellee Harrell. A prudent 
man would secure legal tender if desiring to transact 
business of that character or to bid at a public auction 
sale, and if one fails to do so, he proceeds ait his own 

risk. ! 

i 

Hence, even if appellee Harrell agreed |(which is 
denied) to stop the sale it is of no consequence because 
appellant establishes in its bill in equity and brief be¬ 
fore this Court that it failed through its own conduct 
to meet the reasonable and lawful conditions of said 
alleged agreement, namely to pay $500.00 cash or cer¬ 
tified check or legal tender. • i 

Appellant was in no respect misled. Strapping ap¬ 
pellant of its bold legal conclusions unfoimded and 
unwarranted by the facts, every act of appellees are 
acts legally within the rights of appellees, j 

i 

In Respect to the Allegation that the Auctioneer Appellee 
Discriminated Against Appellant' 

There is no set of facts shown to establish an act of 
discrimination. As established above, Lamkins, for ap¬ 
pellant, had a few hours to get certified checks or cash 
after he claims he was in possession of the; checks and 
cash. In addition it is customary after ekch auction 
sale for the auctioneer to investigate the purchaser 
with the sole object of determining whether or not a 
check will be accepted and frequently the; question is 
put up to the trustee. It is wholly discretionary in 
the trustees whether or not they are willing to take 
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the responsibility of accepting checks and they reserve 
the inherent right to cast out a bid if not willing to 
accept a check. A prudent business man desiring to 
bid at an auction sale would and generally does—goes 
to the sale with certified check or cash. This court can¬ 
not aid the improvident in such matters. It is sub¬ 
mitted that there is grave doubt from the record that 
Lamkins in fact had $500.00 in cash or uncertified 
checks evidence to this end is the conclusion reached 
by Air. Justice Bailey that appellant does not allege it 
had $500 on deposit. 

(c) AS TO ALLEGATION THAT THERE 
WAS AN AGREEMENT BY APPELLEES TO 
DISPOSE OF THE PROPERTY IF BOUGHT 
IN. 

In this respect appellees are fully within their legal 
rights. Who would loan on property without consider¬ 
ing the likelihood of having to buy it in? And who 
would foster a sale without concern as to what is to 
happen to the property if no one took it off your hands ? 
What does the law do but grant a lender right to dis¬ 
pose of what it lias to buy in for self preservation? 
There can be no merit in such a contention as a basis 
for enjoining an auction sale. This allegation is also 
denied in the record by appellees. 

(d) INADEQUACY OF PRICE 

The court will take notice of present uncertainty of 
values and prices. 

Estimates of values are of no moment under condi¬ 
tions existing today or when this sale took place. 

The record refutes this claim. The sale was carried • 
on in a regular manner by an auctioneer of established 
reputation (R. 16). There were four active bidders. 
Among the interested persons at the sale were R. A. 
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Humphries, who states there were between 50! and 60 
persons present at the sale (R. 15), Hyman Sachs, a 
real estate man (R. 16), Clarence M. DeVeilje (who 
had attended and participated in several hundred auc¬ 
tion sales of real property, R. 30), Robert Ll Evans 
(engaged in real estate business), Mortimer Mi Harris 
(an attorney conducting real estate business) (R. 33), 
and Adam A. Weschler, the auctioneer (R. 17), who 
states there was a “very good crowd” at the sale, and 
there were four active bidders (R. 17). The sale was 
advertised, card put on property, and flag pui up and 
the outstanding fact on this point is the total, absence 
of allegation of protest at the time of the sale.j To the 
contrary Lamkins, the active trustee of appellant, was 
trying to bid the property in, owned a mortgage on it 
and was in the position of collecting a sum of money 
if he could bid the price up and if not buy it ijn. Fail¬ 
ing in this plan, appellant caused the title to be clouded 
with the within frivolous, inequitable and unjjust suit 
in order to get the use of the property free of 'cost dur¬ 
ing the tie-up. j 

It appears unnecessary to discuss the law. The facts 
are simple and the law on those facts is elementary. 

The fault of appellant’s cause of action is lack of 
essential facts and merit and an evident object to ac¬ 
complish through the court action what it capnot raise 
cash to pay for. Evidently the church is so managed 
and is without sufficient revenue to meet its obligations 
except through donations from persons outside of the 
church. Appellants remain in possession of the real 
estate without paying rent, interest or bonding the par¬ 
ties against damages through this court action. 

If the appellant is an established church with a well 
organized and active organization is it likely!that com¬ 
parative small payments of interest and curtail on sec¬ 
ond trust obligations are months in arrears?! 
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There is no allegation that appellees in any wise 
fixed the time of the sale so that appellant could not 
bring in the $500.00, if it had that sum. The trustee 
appellees are shown throughout the record to have been 
indulgent and fair with the appellant giving it due con¬ 
sideration that it is known as a church, (see answer 
and affidavit of appellees, R. 19-29, showing irregular 
payments on first trust and cancellation of one sale 
prior to the sale in suit.) 

Appellant, if it had the money, failed to get the 
checks certified or cashed through its own delay and 
lack of diligence. If it had the $500.00 part in checks 
a “few hours’’ before the hour of sale, ordinary pru¬ 
dence and diligence would require immediate tender to 
appellees which would of course x^ermit ample time for 
appellant to comply with reasonable terms of demand. 

This great detail is indulged in to completely refute 
by appellants own record the charge of breach by ap¬ 
pellees, granting for purposes of argument and this 
appeal, that the allegations otherwise are correct. 

The contentions of appellees are fully sustained by 
the brief and bill in equity of appellant. 

The cause being in equity, appellant cannot gain 
when the conditions whereof it complains is directly 
due to its own lack of diligence and good faith in fur¬ 
therance of its rights and interests. 

To secure the relief sought through equity in re¬ 
spect to the second trust the trustees under the said 
trust who are known to appellant through the public 
land records are indispensable and proper parties and 
appellee Charles M. Nash sued as attorney for undis¬ 
closed principal or holder of second trust is not a 
proper party, and appeal as to said appellee should be 
sustained on that and the other grounds set forth 
above, (see motion to dismiss in lower court, R. p. 29). 
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The Case is Now Moot 

! 

Reference is made to motion to dismiss the; appeal 
heretofore filed, consideration of which was postponed 
until hearing on the merits. 

The basis of this motion was the fact that since the 
appeal was brought appellee, Humphries, the success¬ 
ful bidder at the auction sale recovered his deposit and 
agreed to the recission of the contract of saU herein 
sought to be enjoined. 

Each object of the several specific prayers for relief 
is either accomplished by the rescission of the sale or 
made possible within the rights and power of appellant 
so that there is no question remaining before tike court. 
The court will not pass upon a question which lias since 
become moot, and the general prayer is in aid of the 
relief sought in the specific prayers and cannot enlarge 
the objects of the suit (see Motion to Disniiss filed 
herein, citing Chesapeake & Western Railway Co. vs. 
Jardine, 56 App. D. C., p. 33. Shaw vs. Lane ,j 47 App. 
D. C., 170; Savage vs. White , 56 App. D. C.,| p. 365). 
The things sought to be prohibited have been done and 
cannot be undone by any order of this court or the 
court below. (Cardoza vs. Baird, 30 App. I). C., 86, 
cited in 56 App. D. C., 34, supra.) 

CONCLUSION 

The appeal should be denied and the decree of the 
lower court dismissing the bill was right arid should 

i 

be affirmed. 

Respectfully submitted, 

i 

C. Albert White, j 

Attorney for Appellees, The American Workmen, and , 

C. Albert White, and John B. Harrell, Trustees. 

Charles M. Nash, ■ j 

Attorney for Charles M. Nash, Appellee. 
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BRIEF ON BEHALF OF ADAM A. WESCHLER, 

APPELLEE. 


STATEMENT OF THE CASE. 

i 

I 

I 

The appellant in its brief has in general correctly 
detailed the facts of the case. The case resolves itself 
into one broad proposition; namely, whether or not 
the appellant’s bill of complaint (R. 1-1Q) presents 
such facts as would entitle it to have the huction sale 
described in said bill of complaint declared null and 
void and to have no conveyancing allowed under the 
said auction sale. I 


i 

| 

i 

j 

| 

| 
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ARGUMENT. 


For the purpose of clarity, we shall refer to the ap¬ 
pellant as plaintiff and to the appellees as defendants. 

A. The facts presented by the bill show no breach 
of duty by the defendant trustees. 

The powers and duties of trustees under a deed of 
trust are measured and prescribed by the terms of 
the instrument appointing them, and they have not 
the same discretion in the exercise of their duties as 
other trustees. Where no violation of their duties 
under the terms of the deed of trust is shown, a sale 
by the trustees should not be set aside. Anderson v. 
White , 2 App. D. C. 408; Wheeler v. McBlair, 5 App. 
D. C. 375; Smith v. Jackson , 48 App. D. C. 565. 

The plaintiff in its bill admits that it failed to pay 
the loan secured by the deed of trust on the date of 
its maturity; namely, April, 1930; and that the de¬ 
fendant American Workmen agreed with the plaintiff 
that the loan would be allowed to run i 1 until such time 
as notice was given to the contrary.’’ (R. 3). The bill 
shows that sometime prior to April, 1931, the defend¬ 
ant American Workmen gave notice that the entire 
indebtedness would have to be paid. It is clearly shown 
by the bill that the plaintiff was in default. Under the 
circumstances, it was the duty of the trustees to hold 
the sale. 1 The bill sets forth no provision of the deed 
of trust violated by the defendant trustees. 

The bill alleges that defendant Harrell agreed to 
stop the sale if the plaintiff would pay to the defend¬ 
ant American Workmen the sum of $500.00 before the 
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time of sale; and that a few hours beforje the sale, 
the plaintiff offered the defendant Harrell the sum of 
$500.00 consisting of part in cash and part in checks 
of third parties; and that defendant Harrell refused 
to accept same. Such a tender was not sufficient. 
The plaintiff clearly did not comply with the agree¬ 
ment. Tender of a check in payment of an indebted¬ 
ness is not sufficient where there is objection to that 
medium of payment. Poague v. Greenlee’s Admr ., 22 
Grattan (Va.) 724; Rumf v. Schiff , 109 N. Y. S. 51; 
Morrison v. Montgomery, 101 Kansas 670, 168 Pac. 
674; State Life Ins. Co. v. Pletcher, 78 Infl. 128; 134 
N. E. 876; Roanoke R. and Lumber Co . y. Privette, 

178 N. C. 37, 100 S. E. 79. The defendant Harrell 

i 

had a legal right to refuse such a tenders The fact 
that it was then too late for the plaintiffj to get the 
checks cashed is immaterial as this was noli due to the 
fault of any defendant. The bill does not show that 
the plaintiff made a valid tender of $500100 in cash 
to the defendant American Workmen before the time 
of the sale, or even that plaintiff was ready, able, and 
willing to do so. 

The bill sets forth that no flag was put oil the prem¬ 
ises until about one hour before the sale.! This fact 
would not vitiate the sale. The sale was otherwise 
advertised (R. 4). Moreover, as there is; no allega¬ 
tion that there was objection at the time of sale, the 
plaintiff cannot object subsequently. Annapolis Co. 
v. Wardman, 59 App. D. C. 320. 


The fact that the defendant trustee Harrell did not 

i 

appear at the sale is immaterial and would; not vitiate 
the sale. Crutchfield v. Hewett, 2 App. Dl C. 373. 


| 

i 

i 


! 

i 


i 
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The bill makes several vague charges of collusion 
and fraud to deprive the plaintiff of its property; yet, 
the bill shows on its face that the defendant trustees 
held the sale on default of plaintiff to pay the note 
secured by the deed of trust; that the sale was adver¬ 
tised; that there were other bidders at the sale; that 
the property was, in fact, first knocked down to the 
pastor of the plaintiff church who was unable to com¬ 
ply with the terms of the sale; that on a resale the 
property was sold to another bidder. The bill shows 
no violation of any duty by the defendant trustees. 
The defendant trustees had a legal duty to hold the 
sale. The property was sold at a public auction, 
where anyone was privileged to bid. 

Mere inadequacy of price is no reason for setting 
aside a sale under a deed of trust. Hitz v. Jenks, 16 
App. D. C. 530; Starkiueather v. Jenner, 27 App. D. C. 
348. The appellant’s brief makes several vague refer¬ 
ences to fraud, misrepresentation, collusion, and dis¬ 
crimination as practised by the defendants to the plain¬ 
tiff’s detriment in order to bring the case within the 
rule of Hunt v. Whitehead, 19 App. D. C. 116, cited 
on page 11 of appellant’s brief. The plaintiff’s bill, 
however, fails to set forth any acts of the defendants 
that the defendants were not legally entitled to per¬ 
form; or to show that any prospective buyers remained 
away from the sale on belief that it would be postponed. 

Moreover, the bill does not show that the price was 
unfair. The bill shows that the church was assessed at 
$14,440.00; that a day or two prior to the sale, the 
plaintiff’s church in a trade was valued at $17,000.00. 
A price of $7,200.00 at a forced sale by auction is not 
so grossly inadequate that the sale should be set aside. 

B. The refusal of the auctioneer to accept the $500.00 


j 

i 


check from said Lamkins and the subsequent sale of the 
property to defendant Humphries are not sufficient to 
vitiate the sale. 

i 

The tender bv said Lampkins of a check for $500.00 
instead of $500.00 in cash was not a valid | tender. 
Poague v. Greenlee’s Admr., supra; Rumf v.j Schiff, 
supra; Morrison v. Montgomery, supra; State Jfjife Ins. 
Co. v. Pletcher, supra; Roanoke R. Lumber Co. iv. Priv- 
ette, supra; Barbour v. Hickey, 2 App. D. C. 20(7. 

Even though it might be considered that a payment 
by check was permitted by terms of the auction sale, 
the bill would not be sufficient because there isjno alle¬ 
gation that Lampkins had $500.00 on deposit at the 
time he tendered the check. Where a buyer does not 
have sufficient funds in bank to meet a check, the tender 
is not valid. New York Utility Co. v. WUliamSpurg, S. 
L. Co., 175 N. Y. S. 60; Manry v. Phoenix Mutual Life 
Ins. Co., 42 Ga. App. 24, 155 S. E. 43; Barbagello v. 
Fishbien, 52 App. D. C. 318; Broughton v. SUloway, 
114 Mass. 71,19 A. R. 312. j 

The bill sets forth that it is the custom atj auction 
sales for the deposit to be paid by check. A custom is 
not binding in the District of Columbia unless it is uni¬ 
versal, uniform, certain, definite, recognized by all 
dealers, reasonable, and actually known |to both 
parties, or at least so notorious that all parties are 
bound to notice it. The bill does not even pretend to 
comply with these requirements in alleging thO custom. 
U. S. Shipping Board v. Levensaler, 53 App. D. C. 322; 
U. S. Daily v. Nichols, 59 App. D. C. 34. 

I 

The bill does not even allege that the said Lampkins 
was ready, able, and willing to complete the purchase. 
The bill shows only that the said Lampkins offered a 
check, which check did not constitute a valid legal 


i 

i 
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tender. There was merely an oral contract unenforce¬ 
able under the Statute of Frauds. The said Lampkins 
who was not shown to be ready, able, and willing to 
perform breached it immediately, and failed to per¬ 
form a condition, which non-performance justified the 
defendant trustees in refusing to go on with the con¬ 
tract. In re Malko Milling and Lighting Co., 32 F. 
(2d) 825. If Lampkins did not perform the condition 
of putting up the required deposit and was not shown 
to be ready, able, and willing to perform, he certainly 
would not be entitled to bring action for specific per¬ 
formance or for breach of contract. Jaeger v. O'Don - 
oghue, 55 App. D-. Kempner v. Goddard Grocer 

Co.;o K.|§d) 807. 

Undfer -the circumstances, the defendant trustees 
were justified in having the property rebid. The bill 
does not show that the defendant Humphries, the pur¬ 
chaser at the resale, was not ready, able, and willing to 
perform. The fact that the defendant trustees did not 
demand either cash or certified check from defendant 
Humphries is immaterial as the trustees had a right to 
waive or insist on the conditions of the contract. 

CONCLUSION. 

Upon the record it is respectfully submitted that no 
error was committed against the plaintiff, and that 
the decree of the court below should be affirmed. 

Respectfully submitted, 

Charles W. Dark, 

Sefton Dark, 

George Monk, 

James 0 , D. Moran. 

' ; ■ Attorneys for Appellee. 



